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FUNCTIONAL DISCOUNTS 


THURSDAY, JUNE 25, 1959 


Hovuss or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
(COMMITTEE ON THE oJ UDICIARY, 
Washingon, D.C. 


The subcommittee met, pursuant to call, at 10 a.m., in room 346, 
Old House Office Building, Hon. Emanuel Celler presiding. 

Present: Representatives Celler (chairman), Rogers, Toll, and Mc- 
Culloch. 

Also present: Herbert N. Maletz, chief counsel; Leonard Appel, 
assistant counsel: and Richard C. Peet, associate counsel. 

The Cnairman. The Antitrust Subcommittee today commences 
hearings on H.R. 927, introduced by Representative Rogers of Colo- 
rado: H.R. 848, introduced by Representative Montoya, of New Mex- 
ico: H.R. 2788, introduced by Representative Osmers, of New Jersey ; 
H.R. 2868, introduced by Representative Donohue, of Massachusetts; 
and H.R. 4530, introduced by Re present: itive Reuss, of Wisconsin. 

(H.R. 927, 848, 2788, 2868, and 4530 are as follows:) 


(H.R. 848, 86th Cong., 1st sess.] 


A BILL To reaffirm the national public policy and the purposes of Congress in enacting 
the Robinson-Patman Antiprice Biscrimination Act entitled “An Act to amend section 2 
of the Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as amended (U.S8.C., title 
15, sec. 13), and for other purposes”, and to clarify the intent and meaning of the afore- 
said law by providing for the mandatory nature of functional discounts under certain 
circumstances 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 1 of the Act of June 19, 
1936 (ch. 592, 49 Stat. 1526; 15 U.S.C. 13), amending section 2 of the Act of 
October 15, 1914 (ch. 323, 38 Stat. 730), entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other purposes” is 
hereby amended to add as a final provision to section 2(a) of the aforesaid Act, 
as amended, as follows: “Provided, however, That where the seller restricts 
the functional classes, or the number of persons in each functional class to 
whom he sells his commodity or commodities on a direct basis, the terms ‘dis- 
criminate in price’ and ‘discrimination’ as used in this section shall be deemed 
to include the failure to impose, in good faith, reasonably adequate differentials 
in price as between purchasers based solely upon whether they purchase for 
resale to wholesalers, to retailers, to consumers, or for use or resale in connec- 
tion with further operations, manufacture or processing, which differentials 
shall be in an amount reasonably calculated to enable the customers of the 
functional class entitled to the differential to compete with members of the 
customers’ functional class who purchase directly from the seller; for the 
purpose of establishing the differential aforesaid, the character of the selling 
of the purchasers, not the buying, shall determine the functional class, and any 
purchaser who resells in more than one capacity shall, irrespective of quantity 
purchased, be classified on the basis of the proportion of commodities resold 
to each type of customer.” 
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(H.R. 927, 86th Cong., 1st sess.] 


A BILL To reaffirm the national public policy and the purposes of Congress in enacting 
the Robinson-Patman Antiprice Discrimination Act entitled “An Act to amend section 2 
of the Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes, approved October 15, 1914, as amended (U.S.C., title 
15, sec. 13), and for other purposes”, and to clarify the intent and meaning of the afore- 
said law by providing for the mandatory nature of functional discounts under certain 
circumstances 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 of the Act of June 19, 1936 
(ch, 592, 49 Stat. 1526; 15 U.S.C. 13), amending section 2 of the Act of October 15, 
1914 (ch. 323, 38 Stat. 730), entitled “‘An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes.” is hereby amended 
to add as a final provision to section 2(a) of the aforesaid Act, as amended, as 
follows: “Provided, however, That where the seller restricts the functional 
classes, or the number of persons in each functional class to whom he sells his 
commodity or commodities on a direct basis, the terms ‘discriminate in price’ 
and ‘discrimination’ as used in this section shall be deemed to include the failure 
to impose, in good faith, reasonably adequate differentials in price as between 
purchasers based solely upon whether they purchase for resale to wholesalers, 
to retailers, to consumers, or for use or resale in connection with further opera- 
tions, manufacture or processing, which differentials shall be in an amount rea- 
sonably calculated to enable the customers of the functional class entitled to the 
differential to compete with members of the customers’ functional class who pur- 
chase directly from the seller; for the purpose of establishing the differential 
aforesaid, the character of the selling of the purchasers, not the buying, shall 
determine the functional class, and any purchaser who resells in more than one 
capacity shall, irrespective of quantity purchased, be classified on the basis of 
the proportion of commodities resold to each type of customer. 


(H.R. 2788, 86th Cong., 1st sess. ] 


A BILL To reaffirm the national public policy and the purposes of Congress in enacting 
the Robinson-Patman Antiprice Discrimination Act entitled “‘An Act to amend section 2 
of the Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as amended (U.S.C., title 
15, sec. 13), and for other purposes”, and to clarify the intent and meaning of the afore 
said law by providing for the mandatory nature of functional discounts under certain 
circumstances 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 1 of the Act of June 
19, 19386 (ch. 592, 49 Stat. 1526; 15 U.S.C. 18), amending section 2 of the Act 
of October 15, 1914 (ch. 323, 38 Stat. 730), entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other pur- 
poses”, is hereby amended to add as a final provision to section 2(a) of the 
aforesaid Act, as amended, as follows: “Provided, however, That where the 
seller restricts the functional classes, or the number of persons in each fune- 
tional class to whom he sells his commodity or commodities on a direct basis, 
the terms ‘discriminate in price’ and ‘discrimination’ as used in this section 
shall be deemed to include the failure to impose, in good faith, reasonably 
adequate differentials in price as between purchasers based solely upon whether 
they purchase for resale to wholesalers, to retailers, to consumers, or for use 
or resale in connection with further operations, manufacture or processing, 
which differentials shall be in an amount reasonably calculated to enable the 
customers of the functional class entitled to the differential to compete with 
members of the customers’ functional class who purchase directly from the 
seller; for the purpose of establishing the differential aforesaid, the character 
of the selling of the purchasers, not the buying, shall determine the functional 
class, and any purchaser who resells in more than one capacity shall, irre 
spective of quantity purchased, be classified on the basis of the proportion of 
commodities resold to each type of customers.” 
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[H.R. 2868, 86th Cong., 1st sess.] 


A BILL To reaffirm the national public policy and the purposes of Congress in enacting 
the Robinson-Patman Antiprice Discrimination Act entitled “An Act to amend section 2 
of the Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as amended (U.S.C., title 
15, sec. 13), and for other purposes’, and to clarify the intent and meaning of the afore- 
said law by providing for the mandatory nature of functional discounts under certain 
circumstances 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled), That section 1 of the Act of June 
19, 19386 (ch. 592, 49 Stat. 1526; 15 U.S.C. 18), amending section 2 of the Act 
of October 15, 1914 (ch. 323, 38 Stat. 730), entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other pur- 
poses”, is hereby amended to add as a final provision to section 2(a) of the 
aforesaid Act, as amended, as follows: “: Provided, however, That where 
the seller restricts the functional classes, or the number of persons in each 
functional class to whom he sells his commodity or commodities on a direct 
basis, the terms ‘discriminate in price’ and ‘discrimination’ as used in this 
section shall be deemed to include the failure to impose in good faith, rea- 
sonably adequate differentials in price as between purchasers based solely 
upon whether they purchase for resale to wholesalers, to retailers, to con- 
sumers, or for use or resale in connection with further operations, manufac- 
ture or processing, which differentials shall be in an amount reasonably cal- 
culated to enable the customers of the functional class entitled to the differen- 
tial to compete with members of the customers’ functional class who purchase 
directly from the seller; for the purpose of establishing the differential afore- 
said, the character of the selling of the purchasers, not the buying, shall de- 
termine the functional class, and any purchaser who resells in more than one 
eapacity shall, irrespective of quantity purchased, be classified on the basis of 
the proportion of commodities resold to each type of customer.” 


(H.R. 4530, 86th Cong., Ist sess.] 


A BILL To reaffirm the national public policy and the purposes of Congress in enacting 
the Robinson-Patman Antiprice Discrimination Act entitled “An Act to amend section 2 
of the Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as amended (U.S.C., title 
15, sec. 13), and for other purposes”, and to clarify the intent and meaning of the afore- 
said law by providing for the mandatory nature of functional discounts under certain 
circumstances 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 of the Act of June 19, 1936 
(ch. 592, 49 Stat. 1526; 15 U.S.C. 13), amending section 2 of the Act of October 
15, 1914 (ch. 323, 38S Stat. 730), entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes” is hereby 
amended to add as a final provision to section 2(a) of the aforesaid Act, as 
amended, as follows: “Provided, however, That where the seller restricts the 
functional classes, or the number of persons in each functional class to whom 
he sells his commodity or commodities on a direct basis, the terms ‘discriminate 
in price’ and ‘discrimination’ as used in this section shall be deemed to include 
the failure to impose, in good faith, reasonably adequate differentials in price as 
between purchasers basely solely upon whether they purchase for resale to whole- 
salers, to retailers, to consumers, or for use or resale in connection with further 
operations, manufacture or processing, which differentials shall be in an amount 
reasonably calculated to enable the customers of the functional class entitled 
to the differential to compete with members of the customers’ functional class 
who purchase direcly from the seller; for the purpose of establishing the dif- 
ferential aforesaid, the character of the selling of the purchasers, not the buying, 
shall determine the functional class, and any purchaser, who resells in more 
than one capacity shall, irrespective of quantity purchased, be classified on the 
basis of the proportion of commodities resold to each type of customer”, 
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The CHarrman. These measures would add a new proviso to sec- 
tion 2(a) of the Clayton Act, as amended by the Robinson-Patman 
Act. The proviso is “designed to make it necessary for the manufac- 
turing seller to grant in good faith a “reasonably adequate” price 
differential to wholesalers. It further requires that such a differential 
be “reasonably calculated” to allow the wholesaler’s customers to 
compete with like firms which purchase directly from the seller, 
These functional discount requirements would not, however, be im- 
posed upon the seller willing to accommodate all would-be purchasers 
without regard to their size or status in the distributive process. 

Almost a year ago, in mid-July of 1958, our subcommittee held 
hearings on a series of similar measures. Numerous and capable 
representatives of independent wholesalers and jobbers and trade 
associations testified in favor of this type of legislation. Presenting 
views in opposition were the Antitrust Division of the Department of 
Justice, the Federal Trade Commission, and representatives of 
number of business groups. 

It is the Chair’s understanding that the revised form of the bills 
now before us for consideration reflects in part an effort to meet some 
of the objections raised by Government witnesses to whom the pro- 
posed amendment would be of primary concern in terms of initial 
interpretation and enforcement. The testimony we shall hear today 
and tomorrow should shed light on whether these and other objections 
have been successfully met. 

The pending legislation raises complex legal and economic issues 
requiring careful analysis. When the Robinson-Patman Act. became 
law over 20 years ago, the price concessions and favoritism which the 
large buyer was able to extract threatened the survival of the smaller 
concern regardless of its efficiency. Congress sought to remedy this 
situation by drawing a legislative line that would rule out price dis- 
crimination stemming from the dominant position of a buyer or seller. 
However, the Robinson-Patman Act did not prevent market efficiencies 
and economy from being reflected in lower prices to purchasers; it 
did not ban price discrimination in the absence of adverse competitive 
effects; and it did not proscribe price differentials that were not in 
excess of savings in certain of the sales costs. 

It is important to recall that the Robinson-Patman Act in its final 
form contained no express reference to functional discounts. How- 
ever, the bills reported out from the House Judiciary Committee and 
the Senate Judiciary Committee specifically exempted from illegality 
any price differential related to the buyer’s functional status in the 
distributive hierarchy. Thus, the validity of such discounts remains 
subject to the basic test—whether they cause adverse effects on compe- 
tition and constitute a discrimination that. is prohibited by the act. 

The functional or trade discount is a long familiar concept that 
represents a rough economic recognition by the manufacturing or 
processing seller of the value of dis tributive services performed by 

various types of marketing intermediaries. These include warehous- 
ing, delivery, the cost and risk of serving scattered small accounts, 
and other such functions. Relieved of these burdens, the manufactur- 
ing seller over the years adopted the practice of providing graduated 
discounts to those customers in the distributive chain who assumed 
these responsibilities. 
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Today, however, to an even greater extent than when the Robinson- 
Patman Act was adopted, we see an integration of distributive func- 
tions. With this shift, retailers have undertaken wholesaling func- 
tions; wholesalers have integrated forward into retailing; purchas- 
ing cooperatives have become commonplace; and manufacturers in 
many instances do much of their own distribution. In short, the lines 
in the once clear-cut patterns of distribution have become blurred. 

It is stated that this trend threatens the survival of the independent 
wholesaler or jobber and the small retailer, when, for example, certain 
large retailers are permitted to purchase from the manufacturer on 
the same basis as the wholesaler. In this situation the legislation 
before us would impose a duty on the manufacturer to insure that the 
small retailer remains competitive by establishing appropriate dif- 
ferentials for the wholesaler or jobber from whom this retailer must 
purchase. 

It is the purpose of the subcommittee in these hearings to explore 
fully the problems that confront the wholesaling and retailing seg- 
ment of our distribution system so as to determine whether such 
legislation is needed to assure that their vital services continue. 

Mr. Rogers, have you a statement / 


TESTIMONY OF HON. BYRON G. ROGERS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF COLORADO 


Mr. Rocers. Mr. Chairman, I appreciate the consideration you and 
my other friends on the Antitrust Subcommittee are according H.R. 
927 which I introduced in the House on January 7, 1959. 

This bill, as you have so clearly pointed out, ditlers from a similar 
measure I introduced last year in a number of significant respects. 
You are quite correct also in your understanding that very serious 
consideration and study have been accorded the views expressed at 
the functional discount hearings last year by the expert Government 
witnesses representing the agencies that would be charged with the 
enforcement of this bill if it becomes law. 

I hope that the bill in its present form will be viewed more favor- 
ably by these gentlemen and that the revised draft overcomes their 
principal objections which were explored at the hearings of our 
Antitrust Subcommittee last year. 

Since I elaborated my views in the statement which I submitted at 
the previous hearings, I shall not burden this record with a repetition 
on that score. 

I do wish to take this opportunity, however, to compliment the 
many proponents of the legislation which I, and my colleagues, have 
introduced. The sustained interest. of these representatives of small 
business, their willingness to take the time to come to Washington 
and personally testify before our subcommittee, and the careful 
“homework” that was a hallmark of their presentation to the commit- 
tee in the course of the previous hearings, will, I am sure, prove even 
more useful in the current hearings and make possible a searching 
inquiry into this very complex and important area. 

{ think you, Mr. Chairman, for the privilege of making this short 
statement. 
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The Cuatrman. Our first witness this morning is our distinguished 
colleague from New Jersey, a friend of all of us, and we are always 
happy to hear him, Representative Frank C. Osmers. 


TESTIMONY OF HON. FRANK C. OSMERS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW JERSEY 


Mr. Osmers. Mr. Chairman and members of the committee, I want 
to thank you for the opportunity of appearing to urge favorable 
action on my bill, H.R. 2788, which is similar to the bill that Mr. 
Rogers, of this committee, has introduced. The bills amend the 
Robinson-Patman Act by providing for the mandatory nature of 
functional discounts under certain circumstances. 

To the small businessman engaged in the distribution trades, there 
is no such thing as small business. 

What the vast eve of our national economy sees as small business 
is to him his lifework, the very structure and heartbeat of his economie 
survival. 

To him, his business is as large and as meaningful as is the largest 
corporate colossus to those that guide its destiny. The collective 
destiny of the myriads of small businessmen is as vital to the economic 
health of our country as is the future of big businesses. 

The best definition of small business is found in the Encye Lopedia 
of Social Sciences, volume XIV. page 10, which states that the charac 
teristic which best defines small business is that it draws its laber 
supply chiefly from a family or from a group living and functioning 
as a family. 

It has been estimated that there are almost 2,500,000 such small 
business units within our economy. They have no problem in finane- 
ing, for the pure and simple reason that financial institutions do not 
normally advance or extend credit to such possibly marginal opera- 
tions. 

Small business capital almost universally consists of the owner’s 
accumulated life savings coupled with his weeklong toil and the toil 
of his immediate family. Generally, the place of business is nothing 
more than a small store leased for varying but never very long periods 
of time. The merchandise on the shelves is purchased on credit and 
that credit depends upon the frequency of turnover. 

How, then, does such a small businessman survive? He survives 
primarily on a gamble made on him by the wholesaler who supplies 
him with merchandise and know-how to the full extent of the whole- 
saler’s repect for his integrity and business acumen. 

It has been estimated that the average small retailer can start out 
in business with an exceedingly modest sum and, by the application of 
industry and effective knowledge of merchandising techniques, operate 
a business that will yield to him and to his ft amily a modest subsistence. 
This is only possible because of the aid and encouragement supplied by 
his wholesaler supplier. 

Even before the retailer actually goes into business, the wholesaler, 
familiar with his area, will advise him as to a proper location, will 
check carefully into the terms of the lease that he is negotiating, will 
teach him the rudiments of merchandiisng, will train him in effective 
salesmanship, and, finally, will supply him, on credit, with an attrac- 
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tive and comprehensive range of merchandise designed to attract cus- 
tomers into his store. 

Thus, the financing of small retailers wholly bypasses the usual 
financial institution, since there is nothing in the retailer’s future that 
would make him financi: ally attractive to a lender. 

But, to the wholesaler, this apparently unattractive future is tied 
in with his own success in the economic world. 

It is enlightened self-interest that causes the wholesaler to take 
upon himself the heavy burden of financing the small retailer’s busi- 
ness venture. The wholesaler recognizes the indissoluble partnership 
that links the two of them. Without the wholesaler, the small retailer 
cannot exist. Without the small retailer, the independent wholesaler 
cannot survive. And, without both the independent wholesaler and 
the smaller retailer, our economic system will be something radically 
different from what it is today. 

The wholesaler must act as father confessor, guide, counselor, and 
financier for the small independent retailer. 

In a true sense, the wholesale distributor is the banker and financier 
for his retailers and his suppliers. He pays the manufacturer shortly 
after the receipt of goods and extends credit to the retailer. 

Inasmuch as 97 percent of these small businessmen enjoy no mercan- 
tile or commercial credit rating, this relationship has no equal in the 
American industrial economy. 

If deprived of the wholesaler’s credit, granted chiefly on a basis of 
character and confidence, the retail merchant could not long survive 
in business. 

Should the wholesaler disappear from the economic picture, very 
few new small retail enterprises could be started. 

Thus, in essence, the wholesaler, in addition to being the retailer’s 
banker, is also— 

(a) The manufacturer’s sales department ; 

(6) The transmission belt that moves static goods at the manu- 
facturing level through the Nation’s retailers to consumers every- 
where ; 

(c) The retail dealer’s adviser on sales and merchandising 
problems; 

(zd) The employer of thousands and the guarantor of employment 
to millions of others on the Nation’s farms in manufacturing plants, 
and in stores; 

(e) The underwriter of our American standard of living by bring- 
ing, at modest cost, the widest assortment of merc handise to con- 
sumers in every village, hamlet, and city neighborhood in the country. 

That the wholesaler and the independent retailer perform a unique 
and indisputable function in the distribution of the products of our 
Nation’s economy is a truism too obvious to require extensive elab- 
oration. 

It is a function not often duplicated by the so-called integrated 
retail sellers. 

These corporate supermarkets, discount houses, chains, and depart- 
ment stores generally operate out of centrally located establishments 
usually widely separated in distance from each other and from the 
consumers to whom they cater. 
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The small independent storekeeper, however, performs a vital serv- 
ice. Due to national advertising of most prod: cts, Many items are, 
in effect, presold to the consumer provided that they are readily 
available and on hand when the impulse to buy arises. 

The small retail merchant, located within easy reach of the con- 
suming public, provides the ready availability essential to national 
distribution for a product. 

These same outlets also provide the manufacturer with a market- 
place for the introduction and promotion of new brands. 

Most manufacturers know they cannot create or sustain a national 
market for a product without the active assistance and cooperation 
of the small retailer and wholesaler. 

Large direct-buying stores are not able to gamble scarce shelf space 
on a new product or brand. They will only stock merchandise that 
has already proved itssalability. The manufacturer knows that before 
a large retailer will take his products, they must first gain acceptance 
on the small retail store. The manufacturer also knows that even if 
every large supermarket, discount and retail chain were to carry his 
brand, he could still not sustain a continuing operation without 
placing the brand in a substantial portion of the 1,700,000 small retail 
stores throughout the country. 

The direct-buying retailer does not always offer the manufacturer’s 
product the easy accessibility and ready avail: bility which the corner 
store usually supplies. 

We must always bear in mind that the very essence of mass dis- 
tribution requires convenience of supply. And this convenience is 
the unique service offered by the individual wholesaler who keeps 
open the channels of distribution to the 1,700,000 retail merchants 
throughout the length and pee of the country. 

Wholesalers cannot continue to perform their essential functions 
without legal recognition of aa ie of these functions. 

Congress long ago affirmed this theory in the passage of the Robin- 
son-Patman Act which was designed to prevent discrimination in price 
which would injure competition between the small retailer and his 
larger competitor. 

When a manufacturer sells directly to a large retailer at the same 
price that he charges an independent wholesaler, he is discriminating 
against the wholesaler’s customer who is neither able nor permitted 
to buy directly from the manufacturer. 

[ Infortunately, this violation has been allowed to go unchecked by 
the various enforcement agencies of our Government. The problems 
of the very smallest of small business, can be most effectively amel- 
iorated by an amendment to the Robinson-Patman Act which will 
clearly make functional discounts to the independent wholesaler man- 
datory when his customer competes with the direct-buying retailer. 

The measures under consideration simply provide that when a 
seller sells to different functional classes but refuses to sell to all mem- 
bers of such economic groupings, then it is mandatory upon such 
seller to provide a functional discount adequate enough to enable 
indirect buyers to answer competitively the challenge created by those 
retailers who are privileged to buy directly. 

This legislative measure adds nothing particularly new to the law. 
It merely reestablishes its initial intent and purposes. It penalizes 
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no one and injures no validity protected right of any economic group. 
It merely requires that a seller seeking to avail himself of the services 
of different functional Classes obligate himself to recompense each 
such functional class for the services rendered by it. 

In doing so, the bill removes an artificial hindrance to the com- 
yetitive ability of the small merchant—a hindrance with which he 
hae been saddled due to no fault of his own. 

It is not claimed that this bill is a penicen: Nevertheless, it must 
be said that it contains an indispensable step toward equalizing cer- 
tain competitive situations. nets 4 

Strictly speaking, the Robinson-Patman Act must be clarified in 
this respect so that its original objectives can be achieved. 

Successive administration, the Congress of the United States, public- 
minded citizens, economists, and the public at large have been and 
continue to be apprehensive and concerned about the survival of the 
small businessman. 

The proposed amendment will go far toward encouraging small 
business and assuring its survival. 

Thank you very much, Mr. Chairman. 

That concludes my own statement. 

I would like to have your permission, sir, to place in the record a 
brief statement by Mr. George McRoberts, of Jersey City, N.J., who is 
president of McRoberts Bros., Inc., a frozen food wholesaler. 

The Cuamrman. You may have that permission. 

(The letter referred to follows:) 


STATEMENT FOR ANTITRUST SUBCOMMITTEE OF House JupICIARY COMMITTEE 
REGARDING FUNCTIONAL Discount BILLs 


My name is George McRoberts. I am president of McRoberts Bros., Inc., a 
wholesaler of frozen foods, with offices at 169 Third Street, Jersey City, N.J. 
Our business is to serve about 2,000 small independent grocers around northern 
New Jersey. 

As frozen food wholesalers selling to the corner grocer, we have a very serious 
problem. We are seriously concerned if the independent grocer can survive, 
what his future will be, because of certain loopholes in the law which favor 
the large chainstores. Each week we see examples of the little store going out 
of business, or selling out to the large chainstores. 

If the corner grocer disappears and goes out of business, we think this will 
be a disservice to the housewife and the consumer, because he is convenient, he 
will deliver, stay open late, do many things to be of service to his customers. 
The large chainstores will have a monopoly and dictate what you will buy and 
what you will pay for it. The small grocer is going out of business, not because 
he lacks imagination or efficiency, but because the legal cards are stacked against 
him, on account of the lack of teeth or a better understanding of the Robinson- 
Patman Act. This bill was supposed to help small business; it works in reverse 
and gives a legal club to the large chainstore to ask the processor for prices 
that only the wholesaler should get. 

The wholesaler performs a function for the processor, the wholesaler calls 
on the little stores to sell them for the processor. If there was no wholesaler 
the processor would have to perform the function himself and up would go his 
overhead and the price he would sell the chainstores his food at. The whole 
saler should receive a functional discount off the price that the chainstore pays 
the processor, but the chainstore exerts pressure on the processor and reminds 
him of the Robinson-Patman law and the result is that the little store has to 
suffer by paying for this service, when by right it should be charged in the proc- 
essor’s price to the chainstore. It is actually a part of the processor’s overhead 
expenses. If the wholesaler did not stand the expense, the processor would be 
forced to. 

The chainstore should not be able to buy at the same price as a wholesaler. It 
should be mandatory that the wholesaler receive a functional discount off the 
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chainstore price for the services he renders. This would enable the wholesaler 
to sell the food to the corner store, on a competitive basis. It would give him an 
equal chance with the large chainstore. The food industry seems to be domi- 
nated by a few large chainstores that have a lot of money, and they dictate the 
rules to the processor, before they agree to buy from him. Many small groups 
of independents are joining together, so they too can dictate, and get the 
same deals as the large chains. 

The small corner grocer has always been a part of the American way of life. 
He is needed. He is important to his customers. Many depend on him for 
special services they want. The corner grocer and the wholesaler go together 
they need the services of each other. You see, the corner grocer does not have 
big warehouse facilities or large freezer iceboxes. He needs service a couple 
of times a week by the wholesaler. There are some processors that do the 
complete job themselves, that of selling to the chainstores and the little corner 
grocer also. National Biscuit, Sunshine Biscuit, Borden Milk Co.—in these cases 
their overhead is increased by their larger sales force, and the prices to the 
chainstores reflect the additional cost of distribution. 

Whenever a processor sells his product to a wholesaler he is, in effect, per- 
forming a service for the processor. He is saving the processor money. The 
wholesaler should receive a functional discount off the invoice for his services 
so that he can pass the savings on to the little store and keep him competitive. 
The chainstore should not legally be able to buy from the processor for the 
same price as that charged the wholesaler. The chainstore does not render the 
extra service of selling and servicing the corner store that the wholesaler does 
for the processor. If the chainstore was asked to hire salesmen and buy trucks 
to serve the corner store, he would very quickly ask the processor to pay him 
for the extra service rendered. 

For the above reasons, I respectfully request your committee to report favor- 
ably to the proposed bills by the Honorable Frank C. Osmers, Jr., amending and 
restoring the original intent and purpose of the Robinson-Patman act by making 
it mandatory legally for the processor to give a functional discount to a whole- 
saler for the services he performs. I submit that this will restore fairplay 
and make it possible for the little store to survive and receive his goods on a 
competitive basis, and it will not place all the Jegal advantages the way it is 
now, with those having financial power, and just because they are big operators 
I thank vou sincerely for reading this statement of what I believe to be facts 
and for any consideration you may give to this serious problen 

The CuatrMan. Mr. Rogers? 

Mr. Rogers. No questions. 

Mr. Maerz. Mr. Osmers, if this bill is enacted, is it not probable 
that in many instances the manufacturer would maintain the previous 
price to wholesalers and in crease the — to direct-buying retailers? 

Mr. Osmers. I would say that the answer to that question would 
vary de pending upon the 1 manufacturer, his produc t, and the percent- 
age of the product that is sold through v: irying types of f distributive 
agencies. 

You could not give an answer to that question here with the same 
clarity that you could if you were, let us say, a grocery wholesaler 
or a banker, and you had business financial statements in front of you. 

It — to me that the final answer to that question would be 
given by the manufacturer, who would so price his products as to 
stimulate the widest possible distribution of them. It can be assumed 
that the largest proportion of the billing of a typical manufacturer 
would be to the giant distributors. The chances are that he would 
maintain that price to the giant and make a small but very necessary 
and most important functional discount to the wholesaler who would 
take over the retailer’s function of distributing and extending eredit 
to small retailers. 

Mr. Maerz. Many retail food chains and supermarkets buy di- 
rectly from the manufacturer. If these groups were denied a fune- 
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tional discount in their purchases, would that not mean an increase 
in their costs ¢ 

Mr. Osmers. In a case of that kind, again it seems dangerous to 
generalize because of the complex nature of the American distributive 
system. 

However, it would seem to me that the business that would perform 
the function of warehousing, shipping, servicing and extending credit 
would probably receive the same type of discount. 

The word we must focus on here is the word “function”; the dis- 
count should go to the one who performs the function of the whole- 
saler. He extends the credit. He takes the losses. He sets up the 
counter displays and gets the “returns.” 

Those are what I consider to be useful and necessary functions, 
and therefore such functions should be taken into consideration when 
a manufacturer prices his products. 

[f the manufacturer makes out only one bill, which is immediately 
dise “ountable and as good as cash, and delivers directly to a chain of 
stores, no one in that picture is performing the function of a real 
wholesaler, and therefore that chain would not be entitled to a func- 
tional discount. 

Mr. Materz. The Federal Trade Commission last year advised the 
subcommittee as follows 

It is possible that the bills [of last year] would have the undesirable effect 
of leading to increased prices. If manufacturers were una ble to or did not 
desire to reduce prices to wholesalers or jobbers they might well decide to 
charge retail customers a higher price while maintaining old prices to whole- 
salers and jobbers. 

Would you comment on that statement of the Federal Trade Com- 
mission / 

Mr. Osmers. This is a guess on the part of the Federal Trade Com- 
mission about what many people in very complicated circumstances 
are going to do. 

Let us be practical about this instead of theoretical. No manu- 
facturer is going to conduct his business in such a way, nor arrange 
his price structure in such a way, the Federal Commission to the con- 
trary notwithstanding, that will in any way reduce his sales or reduce 
the distribution of his products. It is just an unrealistic bureaucratic 
theory that businessmen are going to raise prices and reduce the dis- 
tribution of their merchandise. 

It woul | be a much more educ ated guess that the ave rage mm anufac- 
turer would give a functional discount to wholesalers who perform on 
wholesaling function, and not raise prices at all. They would star 
to give the ‘wholesale ‘rr, and in turn the small retailer, a break which he 
does not now cet. 

That is my answer to the theory of the Federal Trade Commission. 

Mr. Marerz. As I understand it, many small retail stores have or- 

ganized buying cooperatives for the purpose of buying merchandise 
in quantity directly from the manufacturer on a wholesale basis. 

Would the ] resent bills prohibit these establishments from continu- 
ing to get a wHiolesater’s discount ? 

_ Mr. Osmers. I should not think so, but T would prefer that that ques- 
tion be answered by some legal authority. 
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The Cramman. Would that not be so, however, if retailers and co- 
operatives join together for the purpose of buying larger quantities 
and getting, as they do now, wholesaler discounts? W ould not this bill 
prevent that? 

They do not perform the function of a wholesaler from a selling 
standpoint. 

Mr. Osmers. That would have to be answered from a legal stand- 
point. 

It seems to me that it would have to depend upon the nature of the 
cooperative. There are all sorts of cooperatives. 

For example, nearly the most important function of a wholesaler 
is the function of the banker. 

If a cooperative, in the sense that you have raised the question, Mr. 
Chairman, would assume credit risks it then would perform a real and 
often costly function, 

If it is a cooperative which does not assnme credit risks, then it 
should not receive a functional discount based on the assumption of 
credit risks. 

Some co-ops are group buying operations solely to get a lower price 
based on a larger quantity, and they do not perform any other function 
at all except that. 

The CuarrMan. I mean in that latter case. 

I know in my own congressional district and its environs there are 
one or two such cooperatives where the small retail grocers have banded 
together to enable themselves to buy more c heaply and get the advan- 
tage allowed under the Robinson-Patman Act. They perform in fune- 
tion as wholesalers. 

I think they might be affected as indicated. 

Mr. Osmers. I agree w ith you on that, Mr. Chairman. 

The Cuamman. Would that not apply, also, to so-called agricul- 
tural cooperatives? 

Mr. Osmers. Probably not, due to the nature of the customer of an 
agricultural cooperative. 

The CuarrmMan. I mean the agricultural cooperatives who have 
banded together to get purchased goods at a cheaper rate, buying 
from the manufacturer and again performing no selling function as 
a wholesaler. 

Mr. Osmers. I would say, Mr. Chairman, that would very likely 
fall into the same category as the first type of cooperative I men- 
tioned. 

In the Washington newspapers, I note that something called GEM, 
which is to be a large retail establishment, has opened in Virginia to 
sell to Government employ ees at discount prices. 

Here is an operation which on the face of the advertisement prob- 
ably will perform a wholesale, a retail, a discount, a club, and a co- 
operative function all at once. 

Where that would fit in under a bill of this kind would have to be 
interpreted. 

To go back to the comment that you made, Mr. Chairman, about 
these cooperatives which have been established by retail merchants in 
order to try to get lower prices under the Robinson-Patman Act, I 
would say that type of enterprise is essentially one that exists in the 
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economy because there is no provision for a functional discount to 
essential wholesalers. 

I doubt that retailers want to establish cooperatives and have the 
difficulties and the problems which are encountered in an additional 
business. ‘To a considerable degree, if a functional discount, as pro- 
vided for under this legislation, were made available, many of these 
retail cooperatives which are formed to buy in quantity to obtain 
lower prices probably would disappear and we would go back to the 
traditional wholesaler service, credit and warehouse operation that has 
made free enterprise something real for so many. 

Mr. Maretz. [| have no further questions. 

Mr. Cevver. Mr. Toll, have you some questions 

Mr. Tou. [I am curious to know if the original conce pt of functional 
discounts was to have larger quantities distributed, to get a bigger 
distribution of the merchandise. Is that not why manufacturers 
wanted to give a functional discount, giving it to the wholesaler and 
the distributor as against the consumer’ 

Mr. Oswers. I think, Mr. Toll, that you are referring more to a 
discount for quantity than a discount for function. ‘The purpose of 
the bills before us is not to change a manufacturer’s price on his item. 

What we are trying to accomplish here is to fill in a blank in the 
Robinson-Patman Act coverage. 

At the present time, let us say, the A & P buys a tremendous quan- 
tity of merchandise and they distribute that merchandise and get a 
very low price, and a wholesaler coming to buy merchandise from the 
same manufacturer cannot under the law get a price from the manu- 
facturer which would take into consideration that the wholesaler must 
warehouse it, truck it out to individual retailers, take credit risks, 
assist in training the retailer and perform other functions. Here we 
are not particularly concerned with the quantity discount but the 
functional discount. 

Therefore, the intent of these bills is to preserve small business and 
to assist it by trying to put it at least on an equal footing with some 
of the giant retailing operations without harming the giant retailing 
operations. 

Mr. Tout. Under your bill the objective would not be the distribu- 
tion of the greatest amount of merchandise but to maintain certain 
prices. 

Mr. Osmers. These bills are concerned with functions. The law 
should take into consideration that a wholesaler who distributes prod- 
ucts to small business performs valuable functions. For performing 
those functions the law should provide he be given a discount for per- 
forming them. 

The Cuamman. Are there any further questions? 

(No response. ) 

The CHarrman. Thank you very much. It is always a pleasure 
to have you with us, Mr. Osmers. 

Our next witness will be Mr. Earl W. Kintner, Chairman of the 
Federal Trade Commission. 

I believe this is your first appearance before us as Chairman of the 
Federal Trade Commission ? 

Mr. Kintner. It is, Mr. Chairman. 
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The Cuairman. We want to offer our congratulations to you. You 
are succeeding a former member of this committee who has rendered 
a fine humane service on this committee and made a fine contribution. 

I am sure from what we know of you that you will reach great 
stature inthat group. We have great confidence in you. 

Mr. McCuuiocnu. The chairman has been of great assistance to the 
Committee on Small Business ever since I have been a member of that 
committee. 

Mr. Totz. We also recognize him as the president of the Federal 
Bar Association. 

Mr. Kintner. I recognize at least two of my constituents here, one 
in the chair and the distinguished gentleman on my right, Mr. Toll. 

We hope we will see a great many of you at our reception tonight 
at the Mayflower Hotel. 


TESTIMONY OF EARL W. KINTNER, CHAIRMAN OF THE FEDERAL 
TRADE COMMISSION; ACCOMPANIED BY JAMES CORKEY, ASSIST- 
ANT GENERAL COUNSEL FOR APPEALS; ALVIN BERMAN, ASSIST- 
ANT GENERAL COUNSEL FOR LEGISLATION; GEORGE ROUNTREE, 
BUREAU OF INVESTIGATION; EDWIN S. ROCKEFELLER, LEGAL 
ADVISER AND ASSISTANT TO CHAIRMAN; AND MILES BROWN, 
APPELLATE ATTORNEY IN THE OFFICE OF THE GENERAL 
COUNSEL 


Mr. Kintner. Mr. Chairman, I cannot let your reference to Judge 
Gwynne pass without saying that I am very conscious—that I feel 
very humble with respect to my ability to fill his shoes successfully. 

L have been appearing here before this committee for 6 years and 
I say with some feeling that it is one of the finest committees in the 
Congress. The committee has always been consistently fair with 
my agency. It has been very painstaking and conscientious in its 
work. 

I should say further that the staff of the committee headed by 
Mr. Maletz in our experience has been exceptional, brilliant, fair 
minded, and has always worked with us on a staff level in a very fine, 
satisfactory manner. 

We have had nothing but the finest of cooperation with your staff, 
and while we have not alw: ays agreed, which is inevitable, we have 
certainly worked together in an aura of mutual respect. 

The Cuarman. I am pleased to hear you say that. 

Mr. Krxtwer. Mr. Chairman, I have submitted to your staff a letter 
from the Federal Trade Commission with respect to this legislation 
which is the subject of your hearing this morning. 

With your permission I would like to read a statement which is 
wholly consistent with that letter which I filed this morning. 

The CHarrMan. This is a letter you sent us under date of June 24. 

Mr. Kintner. My testimony parallels and in most instances is 
exactly that. 

The Carman. That will be placed in the record at this point. 

(The letter referred to follows :) 
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FEDERAL TRADE COMMISSION, 
Washington, June 24, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear MR, CHAIRMAN: This is in reply to your request for the views of the 
Federal Trade Commission concerning H.R. 848, H.R. 927, H.R. 2788, H.R. 2868, 
and H.R. 4530, 86th Congress, Ist session, identical bills to reaffirm the national 
public policy and the purposes of Congress in enacting the Robinson-Patman 
Anti-Price-Discrimination Act entitled “An act to amend section 2 of the act 
entitled ‘An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as amended (15 
U.S.C. 13), and for other purposes,” and to clarify the intent and meaning of the 
aforesaid law by providing for the mandatory nature of functional discounts 
under certain circumstances. 

The bills would amend section 2(a) of the Clayton Act to provide that when 
a seller limits the functional classes or the number of persons in any functional 
class to whom he sells, it shall constitute a discrimination within the meaning 
of that section to fail to maintain a price differential between purchasers based 
solely upon their functional capacity and that the price differential “shall be 
in an amount reasonably calculated to enable the customers of the functional 
class entitled to the differential to compete with members of the customers’ 
functional class who purchase directly from the seller,” 

A seller would not be in violation of the present section 2(a) of the Clay- 
ton Act if he charged all of his customers the same price. Thus, a manufac- 
turer, for example, can charge the same price to customers who are whole- 
sale distributors that he charges to customers who are retailers. The Com- 
mission recognizes the problems confronting smaller retailers who are not 
sold directly by manufacturers, but who must purchase from wholesale distrib- 
utors in situations where larger retailer competitors are paying the same prices 
that the smaller retailers’ distributors are being charged by manufacturers, 
This can only mean that smaller retailers must be charged higher prices by 
their distributors than their larger retailer competitors are paying. 

While the Commission fully appreciates these problems, it does not favor 
enactment of the proposed legislation for, as demonstrated below, the bills are 
contrary to basic Clayton Act principles, do not appear to be amenable to 
practical application, and may actually operate against the best interests of 
smaller retail buyers. 

While the Clayton Act was passed to stop certain price discriminations, it 
was contemplated that price differentials would be granted which reflect legiti- 
mate business economies. Thus, we find that section 2 (a) of the Clayton Act, 
as amended, provides for differences in cost of manufacture, sale, or delivery 
resulting from differing methods or quantities in which commodities are sold 
or delivered. The proposed requirement that a price differential be estab- 
lished, based solely upon the functional capacities of purchasers, in an amount 
calculated to allow customers of these purchasers to compete with direct 
purchasers, would negate the right of a seller to establish cost justified price 
differentials between purchasers acting in different functional capacities, and 
would thus be inconsistent with one of the basic principles of the Clayton 
Act. 

The requirement that a seller establish a functional price differential in an 
amount which will enable customers of purchasers to compete with direct pur- 
chasers places an indefinite and unrealistic burden upon the seller. It does not 
appear that a seller would be in a position to ascertain the necessary differ- 
ential. Organizational efficiencies vary from business to business, both at the 
wholesale and retail levels. A particular wholesaler may be relatively ineffi- 
cient or may use the proposed legislation as a means of demanding unduly large 
discounts as a prerequisite for selling to its customers at prices comparable to 
those charged direct retail purchasers by the manufacturer. The mannufac- 
turer, not knowing the inner facets of its wholesaler customer’s business, might 
feel compelled to grant the full price differential demanded under peril that any 
lesser differential might be insufficient. 

The determination of “discrimination,” as contemplated by the bills, would 
require an administrative finding as to whether a functional discount was rea- 
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sonably calculated to provide a fair return to the wholesaler on the basis of a 
contemplated resale price to the retailer which would allow him to be com- 
petitive. The consideration of all cost and profit factors prevailing as to the 
wholesaler and the retailer would be essential to the determination. This 
would require an examination not only of these factors with respect to each 
eustomer but also an examination of individual sale transactions. 

The problems discussed in the previous paragraph can be exemplified by as- 
suming the situation of a manufacturer who sells his product directly to re 
tailers at $1 and to a wholesale distributor at 90 cents, contending that the 10- 
percent discount provides a sufficient margin upon which the wholesaler can 
operate and distribute to its retail customers. The wholesaler, however, takes 
the position that it requires a 20-percent markup on cost in order to operate 
at a reasonable profit, so that it resells the product to retail customers at 
$1.08 rather than $1. 

Faced with such a situation, the Commission would be required after a com- 
plete investigation of the wholesaler’s husiness, including the making of cost 
studies, to decide upon a fair margin of profit for the wholesaler and so de- 
termine the differential required by the legislation. Thus, under the proposed 
legislation, the Commission would operate 2s a price-fixing agency. Not only do 
the bills require administrative price fixing, but the problems illustrated by 
this single example would be multiplied many times as the Commission would 
be faced with the necessity to determine appropriate profit margins and prices 
for business after business and commodity after commodity, under changing 
market conditions. 

To the extent that the bills might be amended so as not to require such a 
business-by-business determination, but to allow the Commission to set appro- 
priate discounts by industry or type of product, they would become not only 
price-fixing legislation, but bills providing for the establishment of margins 
of profit and discounts for entire industries. This would bring about the com- 
plete elimination of price competition at the wholesale level and be utterly in- 
consistent with our free competitive system and with the basic principles of 
our antitrust laws. 

The legislative history of the Robinson-Patman amendment to the Clayton 
Act demonstrates that proponents of the amendment were anxious that the 
Clayton Act not be made into a price-fixing law. Both §S. 3154 and H.R. 8442, 
74th Congress, as reported to the Senate and House of Representatives, re- 
spectively, included provisos to the effect that nothing contained in the act 
should be construed to prevent differentials in price as between purchasers 
depending upon whether they purchase for resale to wholesalers, to retailers 
or to consumers, or for use in further manufacture. Neither version, however, 
would have required such price differentials. In fact, H.R. 8442, as reported, 
expressiy provided that such differentials would not be required. As stated at 
page 10 of House Report 2287 (74th Cong., 2d sess.) : 

“The bill neither requires nor conipels the granting of discriminations or dif- 
ferentials of any sort and the words ‘or requires’ are expressly inserted * * * 
to make that clear.” 

The proviso was dropped, without explanation, during conference, and doés 
not appear in the Clayton Act, as amended. 

No particular functional discount given a wholesaler would assure that the 
wholesaler would resell to its retail customers at the same price paid by direct 
retail customers of the manufacturer. Even if a manufacturer should succeed 
in having its wholesaler customers sell to retailers at prices comparable to those 
paid by retailers who purchase directly from the manufacturer, this would not 
necessarily effect compliance with the proposed legislation. This is so since 
a retailer having an identical cost acquisition as another may still, because of 
various other factors, be unable to compete with the other. 

The entire problem is further complicated by the fact that while the historical 
functional classes of wholesaler and retailer have been referred to above for pur- 
poses of discussion, there are various functional levels within those two general 
categories as well as customers who purchase for varying competitive purposes 
relating to manufacturing and processing operations. The bills, however, are 


written in terms of whether customers purchase for resale to wholesalers, re- 
tailers, or consuumers or for use or resale in further operations, manufacture, 
or processing, without allowance for the different functional or competitive 
levels that exist within these more general categories. Also, where two or 
more customers operate at a particular wholesale level, the proposed functional 
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differentials, based as they are on intraorganizational costs and profits, would 
not be identical for each such customer. Thus, the bills would not only require 
price differentials between functional classes, but also between customers at 
the same functional level. 

Another problem is the fact that many businesses combine more than one 
functional level. With respect to such functionally integrated concerns, the 
bills provide that “any purchaser who resells in more than one capacity shall, 
irrespective of quantity purchased, be classified on the basis of the proportion 
of commodities resold to each type of customer.’ However, the mere classifica- 
tion of such a customer does not resolve the problem of establishing differentials 
ealculated to make customers of that account competitive with direct pur- 
chasers. Further, the quoted phrase is unclear as to whether such an integrated 
customer is to be classified on the basis of the largest proportion of its sales, 
or whether its purchase price will vary according to the functional disposition 
of each and every item purchased, 

Still another indefinite aspect of the bills is their specified application to a 
seller which either restricts the functional Classes or the number of persons in 
each functional class to whom it sells on a direct basis. The question is un- 
answered as to whether a seller’s offer to sell to anyone who would buy in 
quantities of over a specified amount would be interpreted as an action by the 
seller to restrict the functional classes or the number of persons within func- 
tional classes to whom it sells. Relative to this particular provision, use of the 
word “each” on line 6 of page 2 of H.R. 848 and H.R. 927 (line 7 of p. 2 of the 
other bills) limits the bills’ application to sellers who restrict the number of 
direct customers in every functional class to which sales are made. 

A consideration of the problems involved leads the Commission to doubt that 
any practicable method exists for prescribing by legislation the extent of func- 
tional price differences required to enable customers of purchasers to compete 
with direct customers. 

It is possible that the bills would have the undesirable effect of increasing 
prices. For example, in the food industry a producer may sell in specified 
large quantities to jobbers, chains, and cooperatives at identical prices. It 
would be usual in this particular trade for such a producer to operate on a 
relatively small margin of profit. If the producer were required to grant 
functional discounts to jobbers, he probably could not reduce his prices to the 
jobbers without selling at or below cost. The probable result would be that 
the producer would increase the price to his retail customers while maintaining 
the former price to his jobbers. This would result in an increase of prices to 
customers. 

Although the legislation is apparently intended to be of assistance to whole- 
salers, jobbers, and smaller retailers, it is possible that its enactment might 
have the opposite effect. Those manufacturers who are dependent upon smaller 
retailers for the effective distribution of their products must themselves recog- 
nize the necessity of having realistic price differentials between wholesale dis- 
tributors and large direct retailers so that smaller retailers may find it eco- 
nomically feasible to purchase through wholesale distributors and enter into 
competition with larger retailers. However, if the proposed legislation were 
enacted, those manufacturers who are not particularly concerned with the 
distribution of their products through wholesalers and jobbers, and ultimately 
through smaller retailers, might decide to sell solely to select large or prestige 
retail ontlets, thus completely eliminating wholesalers, jobbers, and smaller 
retailers from the distribution of their products. 

The Commission believes that the basic principle in section 2(a) of the 
Clayton Act which permits buyers, regardless of class, to receive lower prices 
which can be cost justified by proven savings in the cost of distribution, is a 
sound principle which encourages competitive and nonrigid pricing. The Com- 
mission fully appreciated the desire of the sponsors of the subject legislation 
to afford immediate tangible assistance to small businessmen in their fight to 
survive and prosper. However, the very attempt to define the term “discrimina- 
tion” as it appears in the Clayton Act to cover a failure to grant price differen 
tials is at odds with the recognized concept of that term and indicates the basic 
inconsistency between the proposed legislation and the underlying principles 
of the present Clayton Act. As between the two, the Commission believes that 
competitive nondiscriminatory pricing, free from Government regulations as to 
discounts or markups that must be allowed to classes of buyers, is in the long 
run preferable for both buyers and sellers, and more importantly, for the 
consuming publie. 
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For all of the reasons stated above, the Federal Trade Commission is opposed 
to the enactment of this legislation. 


By direction of the Commission. 
EARL W. KINTNER, Chairman. 


N.B.—Pursuant to regulations, this report was submitted to the Bureau of the 
Budget on June 15, 1959, and on June 24, 1959, the Commission was advised that 
there would be no objection to the submission of the report to the committee. 

Rosert M. ParkisH, Secretary. 


Mr. Kintwner. I appear here today in response to the request of your 
chairm: om to present the views of the Federal Trade Commission on 
H.R. 848, H.R. 927, H.R. 2788, H.R. 2868, and H.R, 4530, 86th Con- 
gress, ist session. 

These are identical bills which would amend section 2(a) of the Clay- 
ton Act to provide that when a seller limits the functional classes or 
the number of persons in any functional class to whom he sells, it shall 
constitute a discrimination within the meaning of that section to fail 
to maintain a price differential between purchasers based solely upon 
their functional capacity and that the price differential— 
shall be in an amount reasonably calculated to enable the customers of the func- 
tional class entitled to the differential to compete with members of the cus- 
tomers’ functional class who purchase directly from the seller 

A seller would not be in violation of the present section 2(a) of the 
Clayton Act if he charged all of his customers the same price, regard- 
less of functional class. A manufacturer, for example, can charge the 
same price to customers who are wholesale distributors that he charges 
to customers who are retailers. This, of course, raises competitive 
problems for retailers who are not sold directly by the manufacturer, 
but must buy from wholesale distributors at prices higher than certain 
of their competitors are paying on direct purchases from the manu- 
facturer. 

While the Commission fully appreciates these problems, it does not 
favor enactment of the proposed legislation inasmuch as the bills are 
contrary to basic Clayton Act rene do not appear to be amenable 
to practicable application, and may actually operate against the best 
interests of smaller retail buyers. 

While the Clayton Act was passed to stop certain price discrimina- 
tions, it was contemplated that price differentials would be granted 
which reflect legitimate business economies. Thus we find that sec- 
tion 2(a) of the. Clayton Act, as amended, provides for differences in 
cost of manufacture, sale, or delivery resulting from differing methods 
or quantities in which commodities are sold or delivered. The pro- 
posed requirement that a price differential be established, based othe 
upon the functional capacities of purchasers, in an amount calculated 
to allow customers of these purchasers to compete with direct pur- 
chasers, would negate the right of a seller to establish cost-justified 
price differentials between purchasers acting in different functional 
capacities, and would thus be inconsistent with one of the basic prin- 
ciples of the Clayton Act. 

The requirement that a seller establish a functional price differ- 
ential in an amount which will enable customers of purchasers to com- 
pete with direct purchasers places an indefinite and unrealistic burden 
upon the seller. It does not appear that a seller would be in a posi- 
tion to ascertain the necessary differential. Organizational efficiencies 
vary from business to business, both at the wholesale and retail levels. 
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A particular wholesaler may be relatively inefficient or may use the 
proposed legislation as a means of demanding unduly large discounts 
as a prerequisite for selling to its customers at prices comparable to 
those charged direct retail purchasers by the manufacturer. The man- 
ufacturer, not knowing the inner facets of its wholesaler customer’s 
business, might feel compelled to grant the full price differential de- 
manded under peril that any lesser differential might be insufficient. 

The determination of “discrimination,” as contemplated by the bills, 
would require an administrative finding as to whether a functional 
discount was reasonably calculated to provide a fair return to the 
wholesaler on the basis of a contemplated resale price to the retailer 
which would allow him to be competitive. The consideration of all 
cost and profit factors prevailing as to the wholesaler and the retailer 
would be essential to the determination. This would require an ex- 
amination not only of these factors with respect to each customer 
but also an examination of individual sales transactions. 

The administrative problems can be exemplified by assuming the 
situation of a manufacturer who sells his product directly to retailers 
at $1 and to a wholesale distributor at $0.90, contending that the 10 
percent discount provides a sufficient margin upon which the whole- 
saler can operate and distribute to its retail customers. The whole- 
saler, however, takes the position that it requires a 20 percent markup 
on cost in order to operate at a reasonable profit, so that it resells 
the product to retail customers at $1.08 rather than $1. 

Faced with such a situation, the Commission would be required 
after a complete investigation of the wholesaler’s business, including 
the making of cost studies, to decide upon a fair margin of profit for 
the wholesaler and so determine the differential required by the 
legislation. Thus, under the proposed legislation, the Commission 
would operate as a price-fixing agency. Not only do the bills re- 
quire administrative price fixing, but the problems illustrated by this 
single example would be multiplied many times as the Commission 
would be faced with the necessity to determine appropriate profit 
margins and prices for business after business and commodity after 
commodity, under changing market conditions. 

The example I have just given is an oversimplification of the prob- 
lem inasmuch as the bills do not merely require functional discounts 
sufficient to allow wholesalers to sell to their customers at prices 
comparable to those paid by direct purchasers. The bills go further 
to require that the discounts be in amounts reasonably calculated to 
enable customers of wholesalers to compete with direct purchasers. 
Even if a manufacturer should succeed in having its wholesaler custo- 
mers sell to retailers at prices comparable to those paid by retailers 
who purchase directly from the manufacturer, this would not neces- 
sarily effect compliance with the proposed legislation. This is so 
since a retailer having an identical cost acquisition as another may 
still, because of various other factors, be unable to compete with the 
other. 

To the extent that the bills might be amended so as not to require 
such situation by situation determinations, but to allow the Commis- 
sion to set appropriate discounts by industry or type of product, they 
would become not only price-fixing proposals, but bills providing 
for the establishment of margins of profit and discounts for entire 
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industries. This would bring about the complete elimination of price 
competition at the wholesale level and be utterly inconsistent with 
our free competitive system and with the basic principles of our anti- 
trust laws. 

The legislative history of the Robinson-Patman amendment to the 
Clayton ‘Act demonstrates that proponents of the amendment were 
anxious that the Clayton Act not be made into a price-fixing law, 
Both S. 3154 and H.R. 8442, 74th Congress, as reported to the Senate 
and House of Representatives, respectively, included provisos to the 
effect that nothing contained in the act should be construed to pre- 

vent differentials in price as between purchasers depending upon 
whether they purchase for resale to wholesalers, to retailers, or to 
consumers, or for use in further manufacture. Neither version, how- 
ever, would have required such price differentials. In fact, H.R. 
8442, as reported, expressly provided that such differentials would 
not be required. As stated at page 10 of House Report 2287, 74th 
(Congress, 2d session: 

The bill neither requires nor compels the granting of discriminations or differ- 
entials of any sort and the words “or requires” are expressly inserted * * * to 
make that clear. 

The proviso was dropped, without explanation, during conference, 
and does not appear in the Clayton Act, as amended. 

While I have been referring to the historical functional classes of 
wholesaler and retailer for purposes of discussion, there are various 
functional levels within those two general categories as well as cus- 
tomers who purchase for varying competitive Dat poses relating to 
manufacturing and processing operations. The bills, however, are 
written in terms of whether customers purchase for resale to whole- 
salers, retailers, or consumers or for use or resale in further operations, 
manufacture or processing, without allowance for the different funce- 
tional or competitive levels that exist within these more general cate- 
gories. Also, where two or more customers operate at a particular 
wholesale level, the proposed functional differentials, dependent as 
they are on intraorganization costs and profits, would not be identical 
for each such customer. Thus, the bills would not only require price 
differentials between aanenne classes, but also between customers 
at the same functional level. 

Another problem is the fact that many businesses combine more 
than one functional level. With respect to such functionally inte- 
grated concerns, the bills provide that “any purchaser who resells in 
more than one capacity shall, irrespective of quantity purchases, be 
classified on the basis of the proportion of commodities resold to each 
type of customer.” However, the mere classification of such a cus- 
tomer does not resolve the probem of establishing differentials caleu- 
lated to make customers of that account competitive with direct pur- 
chasers. Further, the quoted phrase is unclear as to whether such an 
integrated customer is to be classified on the basis of the largest pro- 
portion of its sales, or whether its purchase price will vary ace ont 
to the functional disposition of each and every item purchased. 

Still another indefinite aspect of the bills is their specified applica- 
tion to a seller which either restricts the functional classes or the 
number of persons in each functional] class to whom is sells on a direct 
basis. The question is unanswered as to whether a seller’s offer to 
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sell to anyone who would buy in quantities of over a specified amount 
would be interpreted as an action by the seller to restrict the functional 
classes or the number of persons within functional classes to whom 
it sells. 

It is possible that the bills would have the undesirable effect of 
increasing prices. For example, in the food industry a producer may 
sellin specified large quantities to jobbers, chains, ‘unk doopandiiven 
at identical prices. It is customary in this particular trade for such 
a producer to operate on a relatively small margin of profit. If the 
producer were required to grant functional discounts to jobbers, he 
probably could not reduce his prices to the jobbers without selling at 
or below cost. The probable result would be that the producer would 
increase the price to is retail customers while maintaining the former 
price to his jobbers. This would result in an increase of prices to 
consumers. 

Although the legislation is apparently intended to be of assistance 
to wholesalers, jobbers, and smaller retailers, it is possible that its 
enactment might have the opposite effect. Those manufacturers who 
are dependent upon smaller retailers for the effective distribution of 
their products must themselves recognize the necessity of having real- 
istic price differentials between wholesale distributors and large direct 
retailers so that smaller retailers may find it economically feasible 
to purchase through wholesale distributors and enter into competition 
with larger retailers. 

However, if the proposed legislation were enacted, those manufac- 
turers who are not particularly concerned with the distribution of 
their products through wholesalers and jobbers, and ultimately 
through smaller retailers, might decide to sell solely to select large or 
prestige retail outlets, thus completely eliminating wholesalers, job- 
bers, and smaller retailers from the distribution of their products. 

The Commission believes that the basic principle in section 2(a) 
of the Clayton Act, which permits buyers, regardless of class, to re- 
ceive lower prices which can be cost-justified by proven savings in 
the cost distribution, is a sound principle which encourages competi- 
tive and nonrigid pricing. The Commission fully appreciated the 
desire of the sponsors of the subject legislation to afford immediate 
tangible assistant to small businessmen in their fight to survive and 
prosper. However, the very attempt to define the term “discrimina- 
tion” as it appears in the Clayton Act to cover a failure to grant price 
differentials is at odds with the recognized concept of that term and 
indicates the basic inconsistency between the proposed legislation and 
the underlying principles of the present Clayton Act. As between 
the two, the Commission believes that competitive nondiscriminatory 
pricing, free from Government regulations as to discounts or markups 
that, must be allowed to classes of buyers, i is in the long run preferable 
for both buyers and sellers, and, more importantly, for the consuming 
public. 

For all of the reasons discussed, the Federal Trade Commission is 
opposed to the enactment of this legislation. 

I did omit to introduce my colleagues who are here with me this 
morning, and I woul like with your permission to do so now. 

On my right, Mr. James Corkey, Assistant General Counsel for 


Appeals. 
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On my left Mr. Alvin Berman, Assistant General Counsel for 
Legislation. 

Behind me, starting on my left, Mr. George Rountree, our liaison 
with the Department of Justice, and a member of the staff of the 
Bureau of Investigation of the Federal Trade Commission, and 
recognized expert on the Robinson-Patman law. 

Next to him, Mr. Edwin S. Rockerfeller, who is my legal adviser 
and assistant. 

Next to him, Miles Brown, an appellate attorney in the Office of 
the General Counsel, Federal Trade Commission. 

The CHatrMAN. We welcome all these gentlemen. 

I take it from your statement that you are strongly opposed to the 
bill. There is difficulty here in the sense that wholesalers find it hard 
going. Has the Federal Trade Commission addressed itself to that 
problem ? 

Mr. Kintner. Mr. Chairman, this is a knotty problem which faces 
the Federal Trade Commission every day. I cannot think of a knot- 
tier problem nor one which is not more consistently with us. 

It has been our belief that fair and firm enforcement of the Robin- 
son-Patman Act to the best of our ability will in the long run operate 
toward resolving the problems of the wholesalers, at least to a great 
measure, rather than new legislation. 

Mr. Rogers. Mr. Chairman, and Chairman of the Commission, Mr. 
Kintner, you say enforcement of the Robinson-Patman Act would 
come nearer to solving the problem of the wholesaler th: an the sugges- 
tion of functional discounts for the services they perform ? 

Mr. Ktntver. I say to you, sir, that I believe it will go a long way 
toward solving the problem of keeping the American wholesaler in 
business and in a sound postion. 

I must candidly say that I do not think it will ever completely 
solve the problem. 

Mr. Rocers. Will you not admit that the wholesaler as such has 
been dropping const: antly and is almost eliminated from the economic 
picture in many instances ? 

Mr. Kintner. This may be true in some industries. I do not think 
it is generally true. 

Mr. Rocers. Even with regard to the wholesale tobacco people and 
many others, did not all of this come about under the Robinson- 
Patman Act which you now say should be enforced? Actually most 
of these people have gone broke. Isthat not the fact / 

Mr. Kintner. To answer your question about whether or not it is 
a fact that most of them have gone broke, I have no information on 
that point. 

I would say, sir, that I think the problem of the wholesaler, as well 
as the problem of some other functional classes, their disappearance 
and their ability to survive, goes back beyond the Robinson-Patman 
Act and it may be intimately connected to the changes in our dis- 
tributive system, some of them inevitably because of growth in the 
economy, changes in the economy. It is a very knotty problem. 

Mr. Rocers. Sure, there are changes inthe economy. Many of these 
things have been eliminated. I am sure that you and others are 
familiar with the changes which have come about in all kinds of 
merchandising, particularly as it relates to wholesalers. 
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I am sure statistics will show that you have fewer wholesalers 
today than you had 20 years ago, and that this trend will continue. 

Our real problem is whether or not you will really eliminate them 
from the picture or whether you should encourage them to stay in the 
picture through legislation of this type so they can be competitive. 

If he is to go into the market and perform a wholesaler’s functions, 
and find that he has to pay as much as the other fellow who sells it on 
the shelf, he cannot stay in business. Is it not proper that he who 
performs some of these functions be given a discount for performing 
that function ? 

You in your statement say that cannot be done—first, because it is 
impossible in the way of administration. 

Mr. Kintner. I would not want to have my testimony construed 
as saying that it could not be done, Mr. Rogers. 

Mr. Rocers. What else did you say here? 

Mr. Kinrner. To the extent that wholesalers perform wholesale 
functions under the present law, they are entitled to functional dis- 
counts. 

Mr. Rocers. On page 3 of your statement you state: 

It does not appear that the seller would be in a position to ascertain the neces- 
sary differential. 

You make reference to that fact when you say in the sentence 
before that he is required to establish a differential. You then say 
the seller would not be in a position to ascertain a necessary differ- 
ential, and if he is not in a position to do so is that not tantamount 
to saying that he cannot perform under this bill? 

Mr. Krinrner. This is a statement which was made in the context 
of the proposed legislation, Mr. Rogers. 

It was not made under the existing situation of the law. 

Mr. Rogers. That is true. This is projecting what might happen 
if we should enact this law. 

Your first statement is that we should not enact it because the 
seller has the duty and responsibility of ascertaining what function 
the buyer will perform. 

You then attack the law and say the seller cannot ascertain what 
function he will perform. That is your No. 1 objection to it, is it not? 

Mr. Kinrner. What I said was that the determination of dis- 
crimination as contemplated by these bills would require an adminis- 
trative finding as to whether a functional discount was reasonably 
calculated to provide a fair return to the wholesaler on the basis of a 
contemplated resale price to the retailer which would allow him to 
be competitive. 

I pointed out that this presented a very serious problem of ad- 
ministration from the standpoint of the Federal Trade Commission. 

Mr. Rocrers. Do you not then take the position that the Federal 
Trade Commission could not properly administer this law if it were 
enacted ? 

Mr. Kintner. It would constitute price fixing, and if the Congress 
were to tell us that we must engage in that line of activity, of course 
we would do it. 

Mr. Rocers. You feel that if a discount were given for the functions 
performed that that would constitute price fixing? 
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Mr. Kintner. That is perfectly legal under the present law, Mr. 
Rogers. 

Mr. Rocers. Under the present law, under the Robinson Patman 
Act, if Iam a manufacturer and you are a retailer, I can sell to you 
in large quantities at one price, can I not ? 

Mr. Kinrner. Yes, sir. 

Mr. Rocers. And if somebody else wants to buy the same quantity 
I have to sell it to him at the same price, doT not? Isthat not the law? 

Mr. Krnrwner. If the customers are competing, yes, sir. 

Mr. Rogers. Is that not price fixing? 

Mr. Kintner. That is on the question of price justification and good 
faith in meeting competition. 

Mr. Rogers. Is that not price fixing ¢ 

Mr. Kinrner. No, I do not think it is. 

Mr. Rocrers. I do not follow you. I assume now that T am the 
manufacturer and you are a retailer. Somebody else here is a retailer. 
You buy the same quantities of goods. 

The law requires me to sell to you at the same price as to the other 
fellow. Is that correct ? 

Mr. Kinrner. That is right, but in this instance, in the instance of 
these bills, the Federal Trade Commission would, in effect, be fixing 
the price. 

Mr. Rogers. Does not the Federal Trade Commission also fix the 
price under the present setup w hen it tells me, as a manufacturer, that 
I have to sell to you and to him equally ¢ 

Mr. Kintner. No, sir. With all due deference, Mr. Rogers. I find 
differing with you distressing in view of the fact von are well known 
as one of the really great friends, along with Mr. McCulloch and other 
senior people, of the Federal Trade Commission and of small business- 
men—but, sir, the Robinson-Patman Act as I see it provides for 
equality of treatment among competing customers. 

Mr. Rocers. We will not argue about that, and all we are asking here 
is for equality of treatment for those who perform services. 

Mr. Kintwer. I think it goes be yond that, Mr. Rogers. 1 think that 
here you have a built-in differential having no relationship to the needs 
of the economy, to the changing pattern of the economy, to the chang- 
ing pattern of the distributive system. You have here a rigidity 
which I personally feel is highly undesirable. 

I realize that in this business of antitrust and trade regulation there 
must be some rules of the road; there must be rules of the road to make 
sure that the small businessman survives and has a fair shake in com- 
petition with his larger competitors. However, sir, I] want those rules 
of the road, so far as I am personally concerned, to be as few as 
necessary. 

Mr. Rocers. I suppose we all agree with that statement. The ques- 
tion now is this: In the face of what has developed in our distributive 
system we recognize that the wholesaler, at least the number engaged 
in wholesaling, is becoming less and less. 

Mr. Kintner. I am not sure, Mr. Rogers, that I would agree with- 
out having much more information than I now possess that there are 
fewer wholesalers in the United States. 

This might be true in some industries. I have no doubt that it is. 

I would say by the same token, as an educated guess, that whole- 
salers have increased in number in other industries. 
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Mr. Rogers. Thank you, Mr. Chairman. 

Mr. Toux. Just one question. Would not the wholesaler be pro- 
tected by retail price fixing as in the McGuire Act? 

Would that not take care of the wholesaler? 

Mr. Kinrner. It certainly would tend to do so, although, Mr. Con- 
gressman, the Federal Trade Commission does not agree with the 
philosophy of that legislation. 

Mr. Tot. I am just giving Mr. Rogers a suggestion. 

Mr. Kintner. It might tend to resolve Mr. Rogers’ problem, with 
which we are in great sympathy. 

Mr. Maerz. Would you agree that a purpose of the Robinson- 
Patman Act is to prevent mass buyers from obtaining, because of size 
alone, a competitive advantage over small competitors ? 

Mr. Kinrner. Yes, I think that is a fair statement. 

Mr. Materz. And I take it that the Robinson-Patman Act is de- 
signed, among other things, to give the small retailer a measure of 
equality of opportunity im the market place with the chain retailer 
insofar as purchases are concerned 4 

Mr. Kintner. Yes, sir; within the ground rules spelled out by the 
Robinson-Patman Act. 

Mr. Maerz. It is a fact, is it not, that the Federal Trade Com- 
mission has held that where a manufacturer sells to a large retailer 
at a lower price than that afforded to a wholesaler, section 2(a) of the 
Robinson-Patman Act is violated ? 

I might direct your attention to the Fruitvale Canning case. 

Mr. Kintner. That was the doctrine of Fruitvale Canning. 

Mr. Maerz. Is it not a fact that the Commission concluded this 
discrimination was illegal because it produced injury to the competi- 
tion between the direct buying retailer and those retailers buying oe 
a wholesaler ? 

Mr. Kintner. That is correct. 

Mr. Maerz. Now, take a situation where the manufacturer sells 
only to wholesalers and large retailers and his price to these two groups 
is the same. In that case is it not true that the small retailer neces- 
sarily must pay the wholesaler a higher cost for merchandise than 
the direct buying retailer? 

Mr. Kintner. That is correct. 

Mr. Maerz. And does it not follow that the small retailer is at a 
competitive disadvantage in this kind of situation as compared to the 
direct buying retailer ? 

Mr. Kintner. I think that follows. 

Mr. Maerz. In practical effect, therefore, is there any real differ- 
ence between this type of situation, the single pricing system, and 
the situation condemned by the Federal Trade Commission in the 
Fruitvale case? 

Mr. Kintner. Only that you do not have two different prices. 

Mr. Maerz. What is the practical economic difference between 
those two kinds of situations ? 

Mr. Kinrner. There is not a great practical difference. 

Mr. Maerz. In other words, does it not follow that where the manu- 
facturer sells to a large buying retailer at the same or at a lower 
price than he sells to the wholesaler, injury to competition may result 
as between the direct buying retailer and the small retailers who have 
no alternative but to buy from the wholesalers? 
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Mr. Kiyrner. I would say that the small retailer is certainly dis 
advantaged, but if you speak of injury to competition in the context 
of the present law I would have to disagree because I do not think 
that such injury as a legal matter exists. 

Mr. Maerz. We are not talking about legal matters but economic 
concepts at this point. 

In the Fruitvale case, the Federal Trade Commission condemned 
a system whereby the direct buying retailer obtained merchandise at a 
lower price than the wholesaler. 

Mr. Kinrner. That is right. 

Mr. Maerz. From an economic standpoint, where the direct buying 
retailer gets the same price as the wholesaler in buying from the 
manufacturer, do you have any difference from a competitive stand- 
point with respect to injury to competition ! ? 

Mr. Krnrner. Mr. Maletz, in the matter of pure logic you are 
exactly right, but the question in my mind is whether or not the matter 
of being whoily logical and consistent is outweighed by the situation 
where the cure may be worse than the disease. 

Mr. Marerz. If the competition of a small retailer is injured, when 
a manufacturer has a single price system to wholesalers and large 
retailers then is not an objective of the Robinson-Patman Act being 
frustrated ? 

Mr. Krntner. Again from the standpoint of pure logic I would 
have to say yes; but, Mr. Maletz, the act was not drafted that way. 
If it is to be drafted and if that loophole in logic is to be plugged, 
then that is a matter for the Congress to decide. We cannot recom- 
mend that the loophole be plugged by this legislation because, I repeat, 
that I think the cure is worse than the disease. 

Mr. Materz. I know, Mr. Kintner, you are familiar with the de- 
cision of the Federal Trade Commission in the Standard of Indiana 
case, the Detroit case. 

Mr. Kintner. Unhappily, sir, 1 am very familiar with that. 

Mr. Maerz. And I am sure you are familiar with that part of the 
decision dealing with the discounts afforded to some gasoline distribu- 
tors ? 

Mr. Kintner. Yes, sir. 

Mr. Maerz. Is it not a fact that in that ease the Commission held, 
among other things, that it was a violation of the Robinson-Patman 
Act for a marketer or a manufacturer to grant his wholesalers or job 
bers discounts which gave the wholesalers’ customers a competitive 
advantage over the manufacturers direct buying retail customers ? 

Mr. Kirntwer. That was a holding but it was largely on the theory 
that there was a capt ive market. . . 

Mr. Matrrz. Put it another way. Does not the Commission’s de- 
cision stand for the proposition that the Federal Trade Commission 
considers it illegal for a manufacturer to establish a price policy 
that favors indirect buyers over direct buyers, and by indirect buyers 
I mean those buying from wholesalers ? 

The CuatrmMan. Your counsel could answer, Mr. Kintner. 

Mr. Kintrner. I think Mr. Corkey had better answer that one be- 
cause it has been the subject of a lot of discussion in our office and he 
is most familiar with it. 

Mr. Corxery. Mr. Maletz, I think the rationale in the Standard Oil 
situation was that the retailer buying directly from Standard was 
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controlled, and he was not in a position to buy from the jobber. Had 
he been in a position to buy from the jobber, the price would have 
found its own level. 

Mr. Maerz. Is it not generally correct to state, Mr. Corkey, that 
the decision of the Commission stands for the proposition that from 
the viewpoint of the Federal Trade Commission it is illegal for a 
manufacturer to establish a price policy which favors indirect buyers 
over direct buyers ¢ 

Mr. Corkey. Yes; although I just do not think you can do it unless 
there are other factors. 

Mr. Maerz. With the qualification that the direct buying retailer 
could not buy from the jobber. 

I think that Mr. Kintner has already testified that when a manufac- 
turer chooses only wholesalers and certain retailers to whom he will 
sell and has a single price system for both groups, the direct-buying 
retailer has a competitive advantage over the retailer who is con- 
strained to buy from the wholesaler. Would you agree with that? 

Mr. Corkey. Yes, sir. 

Mr. Maerz. Does it not follow that this type of pricing policy 
favors direct buyers over indirect ones / 

Mr. Corky. Yes. 

Mr. Materz. Since it illegal under the FTC holding in Standard of 
Indiana for a manufacturer to establish a price policy which favors 
indirect buyers over direct buyers, why as a matter of logic should 
it not be equally unlawful under the Robinson-Patman Act for a man- 
ufacturer to establish a price policy that favors direct buyers over 
indirect buyers ¢ 

Mr. Corkey. I do not know that your premise is exactly right, that 
the Commission would under any and all circumstances feel that that 
was a violation of the law. I think the predicate of that decision 
was the control exercised by the oil company marketer over his 
retail outlet. Therefore, they could not buy from the wholesaler 
who was getting the preferential price. 

Mr. Maerz. Let us put it this way: In view of Standard of Indi- 
ana, Where the FTC held that it is a violation of the Robinson-Patman 
Act for a manufacturer to discriminate against a direct purchaser 
in favor of a person buying from a manufacturer’s wholesale customer, 
does not. logic compel the conclusion that. the converse situation be 
applicable, namely, that a manufacturer should not be permitted to 
discriminate against a person buying from a wholesale customer in 
favor of a direct purchaser from the manufacturer ? 

Mr. Kintner, would you like to answer that question ? 

Mr. Kinrner. If you would repeat your question. T was trying 
to think of something that I ought to say in elaboration of the answer 
to a previous question. If I might respond first. in that vein, T think 
where you have sales to retailers and wholesalers at the same price, 
you have a situation of cost justification of the price differential or 
the equal price between the two, whereas in the Standard case you had 
« situation that is slightly different. 

Mr. Marerz. With vour indulgence, could we have a specific answer ? 

Mr. Kinrner. Would you repeat it, please ? 

Mr. Marerz. In view of Standard of Indiana, where the FTC held 
that it is a violation of the Robinson-Patman Act for a manufacturer 
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to discriminate against a direct purchaser in favor of a person buying 
from a manufacturer’s wholesale customers, does not the logic compel 
the conclusion that the converse situation should be applicable, namely, 
that a manufacturer should not be permitted to discriminate against 
a person buying from a wholesale customer in favor of a direct pur- 
chase from a manufacturer? 

Mr. Kintner. I do not. think that necessarily follows because you 
have the question of cost justification. 

Mr. Materz. Is cost justification present ? 

Mr. Krintner. No, but in pure logic I think you have that situation, 

Mr. Corkny. You are thinking of the situation where Citron-Kolb 
was selling gasoline to its outlets at a lower price than Standard was 
willing to afford its direct customers ¢ 

Mr. Materz. Yes. 

Mr. Corker. Of course, that situation could only prevail as long 
as Standard was exercising control over its direct customers; other- 
wise, they would buy from Citron-Kolb, too. 

Mr. Maerz. Under present law is it not true that a manufacturer’s 
one-pr ice policy as between wholesalers and retailers has been held by 
the Commission itself to be a violation of the Robinson-Patman Act 
where the manufacturer supervised, solicited, and controlled sales to 
retailers who were supplied by the manufacturer’s wholesale cus- 
tomers. Do you recall the Kraft-Phoenix Cheese case? 

Mr. Kintner. The Kraft-Phoenix Cheese case so held and on the 
ground that Mr. Corkey just mentioned. 

Mr. Maerz. The Commission itself held that a one-price system 
did violate the Robinson-Patman Act in the Kraft-Phoenix situation; 
is that right? 

Mr. Kinrner. Where the manufacturer supervises or polices his 
customers’ customers to such an extent that the customers’ customers 
become in fact the customers of the manufacturer. 

Mr. Materz. Do not the bills pending before this committee merely 
apply this same concept, the Kraft-Phoenix concept, except that the 
bills make it unnecessary to show that the manufacturer supervised, 
solicited, and controlled the sales to retailers supplied by the manu- 
facturer’s wholesale customers ? 

Mr. Kintner. This would make everybody a customer of the manu- 
facturer and to that extent I would not agree. 

Mr. Materz. I think you have already testified that where a manu- 
facturer sells to both wholesalers and chains at the same price a loop- 
hole may be created in the Robinson-Patman Act. 

Mr. Kintwner. Certainly, a loophole based upon cost justification, 
but the philosophy of cost justification is basic to the Robinson- 
Patman Act as presently written. He is not discriminating because 
the customer situation does not exist. You do not have competing 
customers of the manufacturer. That has been the holding of several 
court cases. 

Mr. Maerz. Have you had occasion to read a book written by 
Congressman Patman, the coauthor of the Robinson-Patman Act, 
published in 1938 ? 

Mr. Krytner. I have scanned it, but I cannot say that I have read 
every word of it. 

Mr. Materz. In the course of that book Mr. Patman stated—— 
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Mr. Kintner. It is part of our required reading at the Federal 
Trade Commission, quite naturally, but there is so much up in that 
library and I have been so busy since coming to the Federal Trade 
Commission that I cannot confess to having read every word of those 
excellent references. 

Mr. Maerz. I would like to read this statement which is included 
in this book and have your comment on it. This is what Mr. Patman 
said in 1938, I think 2 years after passage of this legislation : 

To accept as a correct interpretation of the act that a seller may escape 
liability by naming one price to all when he sells to both wholesalers and 
chains, on the broad surface theory that if the price is the same there can be 
no discrimination within the meaning, intent, and purpose of the act, opens a 
broad loophole through which unfair discrimination may run rampant. It opens 
wide the doors for many forms of indirect price discrimination in violation of 
the act. 

Would you care to comment on that statement ? 

Mr. Kintrner. I came to the Federal Trade Commission in 1948. 
My first supervisor was Everette MacIntyre. He taught me, and I 
have since learned from many others, that you had to have a dis- 
crimination involving competing customers. I think that is the an- 
swer to it. The one-price system is not discriminatory. 

Mr. Materz. I think you testified before this subcommittee last year 
that, and [ quote: 

It is terribly important that the wholesale function in all industries where it 
exists be preserved and protected. 

I take it that is your position ? 

Mr. Kinrner. That is right. 

Mr. Maerz. I take it you would also agree the Robinson-Patman 
Act is designed to see that that purpose is accomplished. 

Mr. Kintner. That is correct. 

Mr. Maerz. Where a manufacturer has a single price to both his 
wholesale and retail customers, does not that tend toward the elimina- 
tion of the wholesaler ? 

Mr. Krintner. It may in some instances, Mr. Maletz. 

Mr. Materz. You think it does tend to the elimination of whole- 
salers ? 

Mr. Krintner. I think it would in some instances, definitely. I do 
not think that the Robinson-Patman Act was intended to solidify 
any particular pattern of distribution, and I am quite sure that Mr. 
Patman would share that view, and Mr. MacIntyre, both of whom I 
highly respect. 

Mr. Maerz. Last year there was the following colloquy between 
you and the Chairman: 

The CHAmMAN. What is the effect on the wholesaler where a manufacturer 
has a single price to both his wholesale and retail customers? 

Mr. KinrNer. I would judge that policy tends to a very great extent to the 
elimination of the wholesaler where the retailer can buy direct. 

I take it that is your position now. 

Mr. Krnrner. That is correct. I think it is the position I just 
took in answer to one of your questions. 

Mr. Maerz. In other words, is not one of the basic objectives of 
the Robinson-Patman Act to preserve and protect wholesaling being 
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frustrated when manufacturers are permitted to sell at the same price 
to wholesalers and to larger retailers ? 

Mr. Krxtner. Mr. Maletz, within limits but certainly not the sole 
objective of the Robinson-Patman Act. 

Mr. Matrrz. I said one of the objectives. 

The Cuarrman. Would you not rather say it may be the effect, not 
the purpose ¢ 

Mr. Kinrner. Mr. Chairman, that is a very astute observation and 
I would agree with you. 

Mr. Maerz. Do not the bills before this committee c arry out, in 
your judgment, the purposes envisoned by Congress in the Robinson- 
Patman Act of affording the small retailer equality of opportunity 
vis-a-vis the large direct buying retailer and, second, maintaining, per- 
petuating, and preserving the wholesaling group ? 

Mr. Kinrner. I would say there are several basic inconsistencies 
between these bills and the amended Clayton Act. There is incon- 
sistency between the bills here which would require discrimination 
being attached to an existing law that. prohibits discrimination. 

In other words, the Robinson-Patman Act prohibits price diserimi- 
nation and yet we have in these bills a requirement that discrimina- 
tion be built into the law. I think that is basically inconsistent. 

Secondly, I think that the inconsistency between these bills and 
the amended Clayton Act is highlighted by the effect the bill would 
have upon the fundamental principles now contained in the Clayton 
Act of a seller being able to cost justify price differences so that the 
public secures the benefit of cost savings of competitive distributive 
channels. 

I would say further that the impracticability of a seller being able 
to determine a functional discount reasonably calculated to allow cus- 
tomers of intermediate distributors to « espete with direct purchasers 
is another inconsistency between these bills and the amended Clayton 
Act. You would shift this problem to the Federal Trade Commission. 

Mr. Marerz. Thank you. 

The Cuatrman. Mr. Peet. 

Mr. Peer. Would it be fair to say you do not believe the functional 
distinctions embodied in these bills are meaningful today ? 

Mr. Kintrner. They are meaningful, sir, in terms of what would be 
the results of the legislation in providing for a built-in existence for 
many wholesalers. They are meaningful to that extent, but they are 
not meaningful or realistic, in my view, in relation to the basic 
philosophy of the C layton Act and the Robinson-P atman amendment 
orto the facts of American business life. 

Mr. Peer. Is it not a fact that the distributive process has changed 
in recent years / 

Mr. Kintner. There is a constant change in the American distribu- 
tion system. The law and the agencies that enforce the law should be 
able to roll with the punches, so to speak. 

Mr. Peer. Do you believe that enactment of these measures would 
promote the efficiency of the distributive process, or would the con- 
verse be true ? 

Mr. Krnrner. In the long run, I believe that these bills would not 
promote the best interests of American business. 

Mr. Perr. Do you believe that amendment of the Robinson-Pat- 
man Act in the manner sought or an increase in enforcement appro- 
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priations would be more helpful in remedying the evils these bills 
complain of ¢ 

Mr. Kintner. Very definitely, an increase in enforcement appro- 
pri: ations. , } 

Mr. Perr. Would these bills, to your mind, be more consistent with 
a free economy or a controlled one 4 

Mr. Kinrner. Very definitely with a controlled economy for the 
reasons that I have pointed out, one of the principal reasons being 
that they place the burden upon the Federal Trade Commission, a 
burden of price fixing. 

Mr. Peer. Is it not true that these bills before us today would re- 
quire, if enacted into law, a discount not based upon value of services 
performed by buyer or cost savings attributable to quantity pur- 
chases / 

Mr. Kinrner. That is correct. 

Mr. Perr. But on other factors 4 

Mr. Kinrner. That is correct. 

Mr. Peer. In other words, the discounts proposed by these bills 
would be based solely upon whether the purchaser is a wholesaler or 
a jobber, on the one hand, or a retailer to the public on the other ¢ 

Mr. Kinrner. That is correct. 

Mr. Peer. How, under the present bills, would the amount of the 
functional discount be determined ¢ 

Mr. Kinrner. That is a very good question. As I have pointed out 
In our statement, it agen: be very diflicult to determine such dis- 
counts. It would have to be done administratively by the Federal 
Trade Commission and it would be almost an impossible task. 

Mr. Peer. Would these bills, te your mind, be inflationary in the 
long run ¢ 

Mr. Kinrner. Very definitely. 

Mr. Peer. Would it be fair to say that enactment of these measures 
would in part overthrow the practice of uniform pricing which busi- 
nessmen have come to rely upon ¢ 

Mr. Kintner. To the extent that uniform pricing does exist in some 
businesses, a policy of uniform pricing to all customers, certainly these 
bills would overthrow that policy of the individual businessman so 
engaging. 

Mr. Peer. Do you have available the percentage of business done 
by independent retailers today ¢ 

Mr. Kinrner. I do not have those statistics in mind. We will at- 
tempt to secure them, if you wish, and insert them in the record at 
this point to the extent that we do have them available at the Federal 
Trade Commission. 

(Subsequently the Federal Trade Commission submitted the fol- 
lowing information :) 


FEDERAL TRADE CoM MISSION, 
Washington, July 6, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary. 
House of Representatives, Washington, D.C. 

Deak MR. CHAIRMAN: During the course of my testimony on June 25, 1959, 
before the Antitrust Subcommittee of the House Committee on the Judici: iry on 
H.R. 848, H.R. 927, H.R. 2788, H.R. 2868, and H.R. 4580, 86th Congress, 1st 
session, questions were asked of me in terms of information that I might have 
that the number of wholesale establishments in this country had greatly de- 
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creased to the extent of presaging possible elimination. As you will recall, 
I replied to the effect that I did not possess information upon which to reach 
any such conclusion, but rather was of the opinion that the number of whole- 
salers may have declined in some industries, but would have increased in others. 

In view of the above-related colloquy, I would like to submit the following 
statistical data taken from the U.S. Department of Commerce, Office of Business 
Economics, Survey of Current Business, May 1959, table 3, page 19. From 
January 1, 1951, to January 1, 1956, the total number of firms in the wholesale 
trade in operation in the United States increased from 268,600 to 296,900. This 
represents an increase of 10.5 percent, which is of particular significance when 
it is compared with a corresponding 7.7 percent increase during the same period 
of firms in all industries at all levels, a 1.4 percent increase of manufacturing 
firms and a 4.5 percent increase of firms at the retail level. The figures, there- 
fore, indicate that firms engaged in wholesale trade have not only increased in 
number, but have increased in greater proportion than firms engaged in mann- 
facturing, firms engaged in the retail trade, and in fact firms engaged in all 
manner of endeavor in the United States. 

I was also requested to submit statistics as to “the percentage of retail busi- 
ness done by independent retailers today.” The U.S. Department of Commerce, 
Bureau of the Census, monthly Letail Trade Report, December 1958, released 
February 13, 1959, reflects the following data for 1958: 


A unt Pe ntave of 
} ' 
] sales 
Total retail sales in United State $200. 353. 000. 000 
Firms operating 1 to 3 stores 149. 286. 000. 000 "4.5 
Firms operating 4 or more stores 51. 067. 000. 000 on 5 
Firms operating 11 or more stores 13. 352. 000. OOK 21.9 








I trust that the above statistical data furnishes the information which was 
desired. If I can be of any further assistance, please do not hesitate to call 
upon me. 

With kindest regards, 

Sincerely yours, 
Eart W. KINTNER, Chairman. 

Mr. Pret. Under the Robinson-Patman Act today functional dis- 
counts are permissible based upon whether a true function is per- 
formed; is that not true? 

Mr. Kintner. That is correct. 

Mr. Peer. Under the present bills, would not a discount be allowed 
even though a true function is not performed or may not be performed? 

Mr. Kintner. I am not sure that would be a fair characterization 
of the present bills. They would guarantee that traditional whole- 
salers would secure a price differential in all circumstances. 

However, there is a great blurring in the distributive system in 
America. There are wholesalers and superjobbers and jobbers and 
warehouse wholesalers. The functions of many of these businessmen 
are mixed even within their own businesses. It is not a black and 
white proposition. We do not have an economy in which there are 
solely manufacturers, wholesalers, and retailers. The economy has 
become very complex, as you know, sir. There is a mixture of the 
functions and an everchanging pattern in the distributive system. 
That is at the heart of our concern about this legislation and its 
desirability. 

Mr. Peet. Do you believe that enactment of one of these bills would 
force an unscrambling of the functions which presently have been 
scrambled under the new distributive processes of our Nation? 
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Mr. Kintner. Quite definitely so. 

Mr. Peer. It would force these distributive processes into arbitrary 
groupings ¢ 

Mr. Krntwer. Yes, sir. For example, I listened to the testimony of 
Congressman Osmers this morning. There was discussion of the co- 
operative buying groups, many of them performing legitimate and 
valuable activities, buying in quantities on the basis of cost justific ation. 
I do not know how those groups could continue to exist under this 
legislation. 

Mr. Perr. No further questions. 

The Cuatrman. Thank you very much, Mr. Kintner. We appre- 
ciate your coming. 

(Mr. Kintner’s prepared statement follows :) 


STATEMENT OF EarL W. KINTNER, CHAIRMAN, FEDERAL TRADE COMMISSION 


I appear here today in response to the request of your chairman to pre sent the 
views of the Federal Trade Commission on H.R. 848, H.R. 927, H.R. 2788, H.R. 
2868, and H.R. 4530, 86th Congress, Ist session. 

These are identical bills which would amend section 2(a) of the Clayton Act to 
provide that when a seller limits the functional classes or the number of persons 
in any functional class to whom he sells, it shall constitute a discrimination 
within the meaning of that section to fail to maintain a price differential between 
purchasers based solely upon their functional capacity and that the price differ- 
ential “shall be in an amount reasonably calculated to enable the customers of 
the functional class entitled to the differential to compete with members of the 
customers’ functional class who purchase directly from the seller.” 

A seller would not be in violation of the present section 2(a) of the Clayton 
Act if he charged all of his customers the same price, regardless of functional 
class. A manufacturer, for example, can charge the same price to customers who 
are wholesale distributors that he charges to customers who are retailers. This, 
of course, raises competitive problems for retailers who are not sold directly by 
the manufacturer, but must buy from wholesale distributors at prices higher than 
certain of their competitors are paying on direct purchases from the manufac- 
turer. 

While the Commission fully appreciates these problems, it does not favor enact- 
ment of the proposed legislation inasmuch as the bills are contrary to basic 
Clayton Act principles, do not appear to be amenable to practicable application, 
and may actually operate against the best interests of smaller retail buyers. 

While the Clatyon Act was passed to stop certain price discriminations, it was 
contemplated that price differentials would be granted which reflect legitimate 
business economies. Thus, we find that section 2(a) of the Clayton Act, as 
amended, provides for differences in cost of manufacture, sale, or delivery result- 
ing from differing methods or quantities in which commodities are sold or deliv- 
ered. The proposed requirement that a price differential be established, based 
solely upon the functional capacities of purchasers, in an amount calculated to 
allow customers of these purchasers to compete with direct purchasers, would 
negate the right of a seller to establish cost justified price differentials between 
purchasers acting in different functional capacities, and would thus be incon- 
sistent with one of the basic principles of the Clayton Act. 

The requirement that a seller establish a functional price differential in an 
amount which will enable customers of ee to compete with direct pur- 
chasers places an indefinite and unrealistic burden upon the seller. It does not 
appear that a seller would be in a position to ascertain the necessary differential. 
Organizational efficiencies vary from business to business, both at the wholesale 
and retail levels. A particular wholesaler may be relatively inefficient or may 
use the proposed legislation as a means of demanding unduly large discounts as 
a prerequisite for selling to its customers at prices comparable to those charged 
direct retail purchasers by the manufacturer. The manufacturer, not knowing 
the inner facets of its wholesaler customer’s business, might feel compelled to 
grant the full price differential demanded under peril that any lesser differential 
might be insufficient. 

The determination of “discrimination,” as contemplated by the bills, would 
require an administrative finding as to whether a functional discount was reason- 
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ably calculated to provide a fair return to the wholesaler on the basis of a 
contemplated resale price to the retailer which would allow him to be competi- 
tive. The consideration of all cost and profit factors prevailing as to the whole- 
saler and the retailer would be essential to the determination. This would 
require an examination not only of these factors with respect to each customer 
but also an examination of individual sales transactions. 

The administrative problems can be exemplified by assuming the situation of 
a manufacturer who sells his product directly to retailers at $1 and to a whole- 
sale distributor at $0.90, contending that the 10 percent discount provides a suffi- 
cient margin upon which the wholesaler can onerate and distribute to its retail 
customers. The wholesaler, however, takes the position that it requires a 20 
percent markup on cost in order to operate at a reasonable profit, so that it 
resells the product to retail customers at $1.08 rather than $1. 

Faced with such a situation, the Commission would be required after a com- 
plete investigation of the wholesaler’s business, including the making of cost 
studies, to decide upon a fair margin of profit for the wholesaler and so deter- 
mine the differential required by the legislation. Thus, under the proposed legis- 
lation, the Commission would operate as a price-fixing agency. Not only do the 
bills require administrative price fixing, but the problems illustrated by this 
single example would be multiplied many times as the Commission would be faced 
with the necessity to determine appropriate profit margins and prices for business 
after business and commodity after commodity, under changing market condi- 
tions. 

The example I have just given is an oversimplification of the problem inasmuch 
as the bills do not merely require functional discounts sufficient to allow whole- 
salers to sell to their customers at prices comparable to those paid by direct 
purchasers. The bills go further to require that the discounts be in amounts 
reasonably calculated to enable customers of wholesalers to compete with 
direct purchasers. Even if a manufacturer should succeed in having its whole 
saler customers sell to retailers at prices comparable to those paid by retailers 
who purchase directly from the manufacturer, this would not necessarily effect 
compliance with the proposed legislation. This is so since a retailer having an 
identical cost acquisition as another may still, because of various other factors, 
be unable to compete with the other. 

To the extent that the bills might be amended so as not to require such situa- 
tion by situation determinations, but to allow the Commission to set appropriate 
discounts by industry or type of product, they would become not only price-fixing 
proposals, but bills providing for the establishment of margins of profit and 
discounts for entire industries. This would bring about the complete elimina- 
tion of price competition at the wholesale level and be utterly inconsistent 
with our free competitive system and with the basic principles of our antitrust 
laws. 

The legislative history of the Robinson-Patman amendment to the Clayton 
Act demonstrates that proponents of the amendment were anxious that the 
Clayton Act not be made into a price-fixing law. Both S. 3154 and TLR. 8442, 
74th Congress, as reported to the Senate and House of Representatives, respec- 
tively. included provisos to the effect that nothing contained in the act should 
be construed to prevent differentials in price as between purchasers depending 
upon whether they purchase for resale to wholesalers, to retailers or to con- 
sumers, or for use in further manufacture. Neither version, however, would 
have required such price differentials. In fact, H.R. 8442. as reported, expressly 
provided that such differentials would not be required. As stated at page 10 of 
House Report 2287, 74th Congress, 2d session: 

“The bill neither requires nor compels the granting of discriminations or dif- 
ferentials of any sort and the words ‘or requires’ are expressly inserted * * * 
to make that clear.” 

The proviso was dropped, withont explanation, during conference, and does 
not annear in the Clayton Act, as amended. 

While T have been referring to the historical functional classes of wholesaler 
and retailer for purposes of discussion, there are various functional levels within 
those two general categories as well as customers who purchase for varying 
competitive purposes relating to manufacturing and processing operations. 
The bills, however, are written in terms of whether customers purchase for 
resale to wholesalers, retailers, or consumers or for use or resale in further 
operations, manufacture or processing, without allowance for the different 
functional or competitive levels that exist within these more general categories. 
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Also, where two or more customers operate at a particular wholesale level, the 
proposed functional differentials, dependent as they are on intraorganizational 
eosts and profits, would not be identical for each such customer. Thus, the 
pills would not only require price differentials between functional classes, but 
also between customers at the same functional level. 

Another problem is the fact that many businesses combine more than one 
functional level. With respect to such functionally integrated concerns, the 
pill provide that “any purchaser who resells in more than one capacity shall, 
irrespective of quantity purchases, be classified on the basis of the proportion 
of commodities resold to each type of customer.” However, the mere classifi- 
eation of such a customer does not resolve the problem of establishing differ- 
entials calculated to make customers of that account competitive with direct 
purchasers. Further, the quoted phrase is unclear as to whether such an in- 
tegrated customer is to be classified on the basis of the largest proportion of its 
sales, or whether its purchase price will vary according to the functional dis- 
position of each and every item purchased. 

Still another indefinite aspect of the bills is their specified appplication to a 
seller which either restricts the functional classes or the number of persons in 
each functional class to whom it sells on a direct basis. The question is un- 
answered as to whether a seller’s offer to sell to anyone who would buy in quan- 
tities of over a specified amount would be interpreted as an action by the seller 
to restrict the functional classes or the number of persons within functional 
classes to whom it sells. 

It is possible that the bills would have the undesirable effect of increasing 
prices. For example, in the food industry a producer may sell in specified 
large quantities to jobbers, chains and cooperatives at identical prices. It is 
customary in this particular trade for such a producer to operate on a relatively 
small margin of profit. If the producer were required to grant functional dis- 
counts to jobbers, he probably could not reduce his prices to the jobbers without 
selling at or below cost. The probable result would be that the producer would 
increase the price to his retail customers while maintaining the former price 
to his jobbers. This would result in an increase of prices to consumers. 

Although the legislation is apparently intended to be of assistance to whole- 
salers, jobbers, and smaller retailers, it is possible that its enactment might 
have the opposite effect. Those manufacturers who are dependent upon smaller 
retailers for the effective distribution of their products must themselves recog- 
nize the necessity of having realistic price differentials between wholesale dis- 
tributors and large direct retailers so that smaller retailers may find it economi- 
cally feasible to purchase through wholesale distributors and enter into compe- 
tition with larger retailers. However, if the proposed legislation were enacted, 
those manufacturers who are not particularly concerned with the distribution of 
their products through wholesalers and jobbers, and ultimately through smaller 
retailers, might decide to sell solely to select large or prestige retail outlets, thus 
completely eliminating wholesalers, jobbers, and smaller retailers from the dis- 
tribution of their products. 

The Commission believes that the basic principle in section 2(a) of the Clayton 
Act which permits buyers, regardless of class, to receive lower prices which can 
be cost justified by proven savings in the cost distribution, is a sound principle 
which encourages competitive and nonrigid pricing. The Commission fully ap- 
preciated the desire of the sponsors of the subject legislation to afford immedi- 
ate tangible assistance to small businessmen in their fight to survive and prosper. 
However, the very attempt to define the term “discrimination” as it appears in 
the Clayton Act to cover a failure to grant price differentials is at odds with the 
recognized concept of that term and indicates the basie inconsistency between 
the proposed legislation and the underlying principles of the present Clayton Act. 
As between the two, the Commission believes that competitive nondiscriminatory 
pricing, free from Government regulations as to discounts or markups that must 
be allowed to classes of buyers, is in the long run preferable for both buyers and 
sellers, and more importantly, for the consuming public. 

For all of the reasons discussed, the Federal Trade Commission is opposed to 
the enactment of this legislation. 


The Cruatrman. The Chair will place in the record the statement 
of Representative Joseph Montoya, of New Mexico; the statement of 
Representative Harold D. Donohue, of Massachusetts; the statement 
of Korn Industries, Inc.; statement of the Commerce & Industry 
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Association of New York; the statement of the National Heating & 
Air Conditioning Wholesalers, Inc.; and the statement of the Hilbert 


Optical Co. 


STATEMENT OF Hon. JosEPH M. MONTOYA, REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF New MEXICO AND Sponsor or H.R. 848 


Mr. Chairman and members of the Committee, in introducing H.R. 848 
to the House at the present session of the Congress (as I did in the instance 
of H.R. 11409 at the last session), I am keenly aware of the urgency of clarifying 
the functional discount principle by amending the Robinson-Patman Act. Thus, 
the proposed legislation will amend the Robinson-Patman Act by requiring 
functional discounts under certain circumstances. To appreciate the effect of 
these amendments, we must first evaluate the meaning of the words “Robinson. 

*”atman Act” and “functional discount” as those terms are used in the trade 
regulatory law of the United States. 

1. The Robinson-Patman Act of 1936 was itself an amendment to section 2 of 
the Clayton Anti-Trust Act. This amendment was made necessary as a result 
of congressional findings, that large-scale retail distributors were coercing from 
manufacturers substantial price preferences in the form of rebates and dis- 
criminatory discounts which threatened the continued existence of small in- 
dependent retail establishments. To eliminate these evils, the Robinson-Patman 
Act prohibited all price discrimination which could not be justified by savings 
to the seller in the cost of making sales if such discriminations substantially 
lessened competition or tended to create monopoly. 

The effect of this law was to halt for a time the rapacious march of large 
scale retail establishments by prohibiting price discriminations inconsistent 
with normal and fair competition. However, the outlawed price discrimination 
has crept back into the pricing structure of distribution through the practice 
of certain manufacturers who refuse to grant functional discounts when selling 
to different classes of purchasers. 

2. A functional discount has been called an essential economic incentive 
to make it possible for the different economic classes of distribution to survive 
It is the practice whereby a manufacturer charges a lower price to a whole 
saler than he charges to a direct-buying retailer. It is ordinarily considered 
essential for a manufacturer to provide such differentials in price if he wishes 
to sell both to wholesaler and to retailer. Under the Robinson-Patman Aet, 
it is universally agreed that a manufacturer who imposes functional price dif- 
ferentials is not discriminating in price since no injury to competition is oe- 
casioned by such price differentials. On the other hand, when a manufacturer 
does not impose such price differentials, and sells to different classes of custo 
mers, he may and often does severely injure competition 

Where a manufacturer charges the same price to a wholesaler and a retailer, 
it is quite obvious that the wholesaler has to resell to his customers at a higher 
price than the price he pays the manufacturer. As a result the retailer who 
buys from the wholesaler pays a higher price for the same merchandise than the 
retailer who purchases directly from the manufacturer. 

Since in most cases the retailer who buys from the wholesaler is not per- 
mitted or is unable to buy directly from the manufacturer, this means that, 
when the manufacturer establishes a one-price policy, and sells only to selected 
direct-buying retailers, he has discriminated in price against those retailers 
who are required to buy from the wholesaler. Unlike the differential created 
by granting functional discounts, the discrimination created by failing to grant 
functional discounts does effect competition since the retailer who cannot 
buy from the manufacturer must compete on unequal terms with the retailer 
who is permitted to buy directly. The indirect buyer is forced to pay more 
for merchandise and, even if his operating efficiencies are as great as the 
direct buyer’s, his price to the consumer must necessarily be higher. Thus 
the effect of failing to grant a functional discount is to substantially lessen 
competition and tends to create a monopoly—practices specially proscribed 
by the very terms of the Robinson-Patman Act. 

3. Why an amendment is needed. It has become a common practice of a 
number of manufacturers to grant a favorable marketing position to large re 
tailers by selling to them directly at the same prices as those charged to whole- 
salers and other intermediary purchasers. These manufacturers ignore the dis 
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criminatory effect of their pricing policies and the competitive injury to non- 
favored retailers created by such limited one-price policy. While on its face, 
and in the opinion of many experts, such a failure to grant functional discounts 
would seem a violation of the Robinson-Patman Act, there is some confusion in 
the courts and the administrative agencies as to whether the act is intended to 
outlaw this practice. As a result, functional discounts are disregarded by a 
number of manufacturers with impunity. 

The proposed measures are intended to make absolutely clear that the failure 
to grant a functional discount is a violation of the Robinson-Patman Act in 
every case where such failure substantially lessens competition or tends to 
create a monopoly. If enacted, these measures will enable small retailers te 
compete with the larger retailers who now buy directly from the manufacturer. 
It will go far toward removing the moribund state in which the retail distribu- 
tion now finds itself where, for the most part, independent retailers are priced 
out of the competitive market. 

The bills under consideration are nothing more than a logical extension of the 
present principles of the Robinson-Patman Act and serve the salutary purpose 
of making more effective the original desirable goals which led to the enactment 
of this law. 

May I express to the chairman and the members of the committee my sincere 
gratitude for the opportunity of submitting this statement. 





TESTIMONY OF Hon. HAro_p D. DoNoHUE, A REPRESENTATIVE IN CONGRESS FROM 
THE FouRTH CONGRESSIONAL DISTRICT OF THE STATE OF MASSACHUSETTS 


Mr. Chairman, and members of the committee, no one has to tell me of the 
heavy burdens and multiple duties facing the members of this committee, not 
only in this particular committee work, but also in the many other and diverse 
responsibilities that a Member of Congress must conscientiously discharge. 

Appreciating these burdens as I do, and realizing that there are a number of 
witnesses, other than Members of Congress, who have come from out of town 
to testify here, I am inclined to save the time of the committee as much as pos- 
sible and extend the opportunity for various other witnesses to personally pre- 
sent their testimony to us. 

Therefore, with the permission of the chairman and the committee members, 
I would like to submit this written statement. 

May I indicate at the outset the problem involved is, in my opinion, a very 
serious one that imposes a real obligation on the committee to try to legisla- 
tively correct. The measures which you are considering, including my own, are 
designed to correct the injustices which we believe are occurring. I think that 
any or all of these bills would substantially achieve the objective and my own 
interest is in that accomplishment, irrespective of whatever bill you may decide 
to approve, or if you determine that a new legislative proposal should be drawn 
up by the committee itself. 

It regrettably appears that practically from its beginning application, the Rob- 
inson-Patman Act has acquired a secondary construction which has sapped most 
of its expected value. 

Under present constructions, the Robinson-Patman Act requires each manu- 
facturer, packer, or producer to sell to each of its customers goods, services, 
and merchandise at nondiscriminatory prices. Ironically, this actually results 
in exceedingly unfair discrimination. 

Unfair discrimination is created in that the law is construed so as to permit 
a manufacturer to sell to both wholesalers and retailers at the same price. At 
the same time, the manufacturer need not sell to the small retailer who must 
purchase from the wholesaler. 

This, of course, makes it impossible for the small retailer to compete with 
the large retailer who is granted direct-buying privileges. And this, in turn, 
spells the doom of the small retailer, as well as his sole supplier—the whole- 
Saler. 

The operation of the act is destroying the wholesaler because, unless he keeps 
his prices at such a level that his customer can remain competitive with the large 
direct-buying chain retailer, the wholesaler will lose his customers as they fall by 
the wayside and, since the wholesaler cannot sell to the large direct-buying chain 
retailer, he has no customers remaining. 
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Therefore, a great segment of American business will inevitably cease to exist 
through the present operation of the Robinson-Patman Act. 

If, on the other hand, the wholesaler-distributor were to sell to the small in- 
dependent retailer at prices which would keep him competitive with the large 
retail chain, the wholesaler would have no profit because he would have to sell 
at cost and, therefore, would be forced out of business. 

To the end that this injustice be corrected and the trend to destroy the whole- 
saler as well as small independent retail merchants be curbed, bills have been 
introduced in the Congress. 

The proposals before you, if enacted into law, would make the Robinson- 
Patman Act more equitable, would recognize the essential services to our 
economy rendered by wholesaler-distributors by servicing more than 1.7 million 
independent retail outlets throughout the United States, and would assure 
these independent retail outlets of a pricing structure competitive with the 
large direct-buying chains which today are such a dominant factor in the 
American economy. 

The purpose of the Robinson-Patman Act was to help keep big business from 
destroying little business: yet, under the present interpretation of the act, and 
the economic trends which have developed, the law is used effectively by big 
business, hig chains, and big-volume direct purchasers to destroy their competi- 
tors—the small independent retail outlet which ultimately redounds to the 
destruction of wholesalers and distributors. 

Unless functional discounts are made mandatory, economic pressures will 
continue to be brought to bear against the manufacturer by the large direct- 
buying chain retailer so that manufacturers will be permitted to carry on the 
shortsighted policy that will ultimately make them the captives of a few 
monopolistic buyers. 

The passage of any of these proposals, however, would insure against such an 
eventuality and would enable the wholesalers and distributors to provide their 
customers, the small independent retailers, with goods, services, and merchan- 
dise at prices which would enable the small independent retailer to remain truly 
competitive with the large direct-buying chain. This would insure low retail 
prices to the consuming public. 

Such additions to the Robinson-Patman Act as are proposed seem essential 
if our present economic system is to endure. If the trend continues for the 
next 20 years comparable to the trend of the last 20 years, there may well be 
nothing left in the United States in the realm of economics except big business 
and big government. 

For this reason, I urge the committee, and I know that you will, to examine 
this problem very carefully and very thoroughly for the purpose of approving 
and recommending a legislative measure that will permit small businesses to 
maintain their traditional place of importance and growth in our modern, 
competitive economic structure. 


KorN INDUSTRIES, INC., 
Sumter, 8.C., June 18, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, 
House of Representatives, Washington, D.C. 

Dear Mr. CELLER: It has just come to our attention that your committee will 
hold hearings June 25 and 26 on H.R. 4530 and companion bills. 

The said bill proposes that sellers shall in some way investigate the sales 
functions of their customers, and if the buyer refuses to answer the constant 
requests for such information, what is the seller then supposed to do? 

We manufacture furniture and ship into 48 States. Our prices to the small 
retailer are the same as to the largest retail dealer, and we believe the majority 
of furniture manufacturers have one price for large and small dealers alike. 

Wholesalers pay the same f.o.b. factory prices, but offer a special service in 
keeping a warehouse stock available for quick delivery, and in selling dealers 
with poor credit ratings unacceptable to most manufacturers hundreds or thou- 
sands of miles away. 

If wholesalers were to be given a compulsory discount by law, it would have to 
be added to the manufacturer’s overall prices, so what would be gained? 








FUNCTIONAL DISCOUNTS 39 


Such legislative interference with established business customs all carefully 
made to conform with the Robinson-Patman and other laws, would only add 
confusion, disruptive customer relations, and expense, for what? 

We respectfully, but most vigorously protest any such legislation, and request 
that this be registered and recorded in opposition at the hearings next week. 

Yours very truly, 
J. E. LOGAN, 
Executive Vice President. 


COMMERCE AND INDUSTRY ASSOCIATION OF NEW YorK, INC., 
New York, N.Y., June 22, 1959. 


Re mandatory functional discounts, H.R. 848, 927, 2788, 2868, and 4530. 


Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, House of Representatives, 
House Office Building, Washington, D.C. 

DEAR CONGRESSMAN CELLER: Just a year ago, when your committee was hold- 
ing hearings on legislation relating to mandatory functional discounts, this 
association, representing some 3,500 business firms in this area, registered its 
protest to both the principle and the detail of that legislation. Similar legis- 
lation is now the subject of another hearing before your committee. We have 
reviewed these bills, which would compel by law the imposition of price differen- 
tials in sales to different classes of customers and find them as objectionable as 
their predecessors. 

While price differentials or functional discounts may be desirable and even 
essential to a seller from a marketing viewpoint under certain circumstances 
and his right to employ them should be preserved, it is entirely another matter, 
and a very objectionable one, to compel that they be granted. 

In addition to being unsound in principle, the bills concerning which you are 
conducting hearings commencing Thursday, June 25, are so vague and indefinite 
as to be virtually impossible of compliance and enforcement. 

In cases of customers serving in the dual capacities of wholesaler and retailer, 
the burden would be imposed on the seller to determine just how much of such 
a customer’s purchases are to be allocated to each facet of his business so that 
the price differential may be applied properly. 

Many manufacturers sell to all their customers at a uniform price so as to 
avoid prying into any individual’s business, and many customers prefer to pay 
one price rather than inform a seller of the details of their operations. Still 
other customers who act in a dual capacity are unable at the time of purchase 
to state how much of the product will be resold through each distributive 
process. 

The legislation requires the seller to police his sales, but does not indicate how 
that is to be accomplished. Nor does it tell how to evaluate the facilities, 
operations, and distributive functions of each customer; how to determine 
changes in these elements from time to time; what definable standards are to 
be applied in establishing the differential for each functional class; how many 
classifications are to be established; or to what extent an examination must be 
made into the competitive effects of any newly invoked differentials on various 
areas of competition. 

The reason for such silence is obvious—the answers are virtually impossible 
of legislative formulation. Under such circumstances the burden placed upon 
the seller becomes arbitrary, unjust, and overwhelming. The net result might 
be a cessation of direct sales from the large producer to the small retailer, a 
consequence patently undesirable on it’s face. 

Commerce and Industry Association urgently recommends your committee’s 
rejection of this legislation and requests that this communication be included in 
the record of the hearings scheduled to commence Thursday, June 25. 

Sincerely, 
ARNOLD Wirte, Secretary. 
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NATIONAL HEATING & AIR CONDITIONING 
WHOLESALERS, ING., 
Columbus, Ohio, June 18, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee of the House Judiciary Committee, 
Washington, D.C. 

DEAR CONGRESSMAN CELLER: Since it is impossible for us to appear in person 
during the hearings on the mandatory functional discount amendment to the 
Robinson-Patman Act, we wish to have the following statement placed in the 
record: 

The National Heating & Airconditioning Wholesalers Association is composed 
of independent wholesalers in the heating, air-conditioning, sheet-metal, and duct- 
work field, throughout the United States and Canada. 

One of the most deplorable practices which is adversely affecting our industry 
and the satisfaction of the consuming public is that legally a supplier does not 
need to recognize the functional cost of a wholesaler. As a result, it is all too 
common in our industry for a large supplier to sell through wholesalers in one 
area of the country, then sell direct to dealers in another area, at the same 
price. This practice requires the wholesale distributor to subsidize the direct 
operation of this type of supplier. 

Naturally, this can cause a very disturbing condition in the market, has caused 
the industry to degrade into cutting quality and service, and lessening the op- 
portunity for the consuming public to secure a true and healthful comfort system 
of heating and cooling for their homes. 

The Robinson-Patman amendment to the Clayton Act has to do with predatory 
price discrimination. While the wording of this act is somewhat harsher than 
the Sherman Act, it does have flexible provisions that allow for changing con- 
ditions. 

It is generally understood that the original intent of the Sherman Act, the 
Clayton Act, the Robinson-Patman amendment to the Clayton Act, and the Fed- 
eral Trade Commission Act were deliberately designed to be flexible in order to 
meet changing economic conditions. Even though there is this flexibility, never- 
theless, the judicial interpretations have not given legal status to the functional 
discount concept of distribution. In view of the increasing trend toward big- 
ness and merger, we are convinced that the functional discount should be given 
legal status. This is especially true if the independent wholesaler of today is to 
survive; his functional cost of operating should be properly recognized. 

We strongly urge your committee to give favorable recognition to proposed 
legislation which would correct this serious problem affecting so important a 
segment of distribution in our free enterprise economy. 

Respectfully, 
Wirtzsur R. Butt, 
Evecutive Director. 


THE HrvBert Optica Co., 
Baltimore, Md., June 19, 1959. 
ANTITRUST SUBCOMMITTEE, 
House Office Building, Washington, D.C. 

GENTLEMEN: I regret my inability to appear in person and appreciate the 
opportunity to present a written statement. 

The use of functional discounts would be a great aid in helping to eliminate 
two of the most serious problems existing in the optical industry. 

The first of these situations pertains to wholesalers who are reselling the 
largest percentage of their purchase at retail. The advantage of buying at the 
wholesale level puts them in the position of curtailing the expansion or growth 
of the legitimate retailer, retailer in this instance being the dispenser, ophthal- 
mologist, or optometrist. This directly affects the wholesale distributor in that 
the number of customers for his services are limited. At the same time the 
distributor does not have the gross profit to give the legitimate retailer a lower 
price to meet this competition. 

The second situation pertains to manufacturers selling direct to retailers. 
These retailers are buying at a cost advantage which enables them to resell at 
prices which makes it impossible for the legitimate retailer to meet this com- 
petition. The optical distributor is helpless to meet the competition of the 
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factories who are selling direct and again cannot do better for the legitimate 
retailer who is faced with this competitive situation. In one large metropolitan 
area it is estimated than 100,000 pairs of glasses a year are going to the public 
through the above channel. This would be enough to put in practice over 100 
professional men. 


The public, unfortunately, is affected by both of these situations, because in 
order to combat the unfair competition of the above it becomes necessary for 
the retailer to accept lower quality standards. In the matter of frame style, 
this is not too serious; however, the lenses are important to good vision and 
should be to the highest standard, regardless of cost. 

There is a set of trade practice rules for the whole optical industry and their 
weakest point is in the area which H.R. 927 covers on lines 18—23. 

Specifically, to quote, “The character of the selling of the purchasers, not 
the buying, shall determine the functional class.” 


On behalf of the Optical Wholesalers National Association, we thank you for 
the opportunity to submit this statement. 
Yours truly, 


Grorce A. Hivpert, Jr., President. 

The CuarrMan. Our next witness will be Mr. Robert A. Bicks, Act- 
ing Assistant Attorney General, Antitrust Division, Department of 
Justice. 

I want to say Mr. Bicks is a frequent visitor to this committee and 
he is always welcome. He is a truly dedicated public servant and I 
might say he combines youth with wisdom, enthusiasm with restraint, 
and a desire to enforce the antitrust laws with a genuine sense of 
realism and practicality. 

I want to say also that this record should reflect the splendid liaison 
that exists between our committee and Mr. Bicks and his fine staff. 

Mr. Bicks. Thank you very much, Mr. Chairman. I appreciate 
your comment. 


TESTIMONY OF ROBERT A. BICKS, ACTING ASSISTANT ATTORNEY 
GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE 


The CuHarrmMan. You may proceed. 

Mr. Bricks. I think, in the hght of the lateness of the hour, I would 
like to submit for the record my statement and dwell very briefly on 
our comments on the bill. 

(Mr. Bicks’ prepared statement follows :) 


STATEMENT BY Rorert A. Bicks, ACTING ASSISTANT ATTORNEY GENERAL, ANTI- 
TRUST DIVISION, DEPARTMENT OF JUSTICE, ON FUNCTIONAL DISCOUNTS 


I appear today, at your chairman's request, to present the Justice Depart- 
ment’s views on the so-called functional discount bills... The bills, which are 
identical, would amend section 2(a) of the Clayton Act, as amended, to pro- 
vide for mandatory functional discounts under certain conditions. My plan is, 
first, to discuss briefly existing laws on the subject; second, explain what 
changes we feel these bills would have on existing law; and finally, state why 
this Department opposes the enactment of these bills. 


I. EXISTING LAW ON FUNCTIONAL DISCOUNTS 


Clayton Act, section 2(a), as amended by the Robinson-Patman Act, makes it 
unlawful for any person to discriminate in price between different purchasers 
of commodities where such discrimination threatens prescribed competitive 





1H.R. 848, H.R. 927, H.R. 2788, H.R. 2868, and H.R. 4530 (86th Cong., Ist sess.). 
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consequences. Thus, to establish a violation of section 2(a), two requirements 
must be met: 

(a) Discrimination in price; and 

(b) A resulting injury to competition.’ 

The Federal Trade Commission and the courts have consistently taken the 
position that the first element of the offense—a discrimination in price—is 
absent unless a seller charges different prices to different purchasers. As suc- 
cinctly stated by one court: “There must be actual sales at two different prices 
to two different actual buyers.” * Therefore, under existing law, a seller’s sin- 
gle uniform price to all of his customers does not transgress Clayton Act 
2(a).* Relying on this consistent interpretation of 2(a), businessmen have fol- 
lowed the practice of selling at a uniform price as a sure method of avoiding 
possible violations of the antiprice discrimination law. 

Regarding the second element—a resulting injury to competition—if a seller 
adopts the practice of selling at other than a single uniform price because he 
has undertaken to classify his customers on the basis of their functional opera- 
tions, he is not thereby granted any express immunity from the proscription of 
Clayton Act, section 2(a). Whenever there is a price differential—and the 
Commission or the courts find the requisite resulting injury to competition 
section 2(a) has been violated. Thus, under existing law, a seller adopting 
functional discounts must make sure that his classification of his customers 
conforms to their real functional operations or else he may well find that his 
pricing practices have the prescribed injury to competition and therefore violate 
section 2(a).° 


Il. WHAT CHANGES THE PENDING BILLS WOULD MAKE IN EXISTING LAW 


The pending bills would alter definition of the present first element of viola- 
tion—a discrimination in price. Presently a seller may, to repeat, either sell 
at a single uniform price to all customers, or, under certain conditions, sell at 
different prices to such customers. These bills would make mandatory the 
institution of different prices by sellers. Specifically, the bills would amend 
section 2(a) to provide that “where the seller restricts the functional classes, 
or the number of persons in each functional class to whom he sells his com- 
modity or commodities on a direct basis, the term ‘discriminate in price’ and 
‘discrimination’ * * * shall be deemed to include failure to impose, in good 
faith, reasonably adequate differentials in price as between purchasers based 
solely upon whether they purchase for resale to wholesalers, to retailers, to 
consumers, or for use or resale in connection with further operations, manufac- 
ture, or processing, which differentials shall be in an amount reasonably cal- 
culated to enable the customers of the functional class entitled to the differential 
to compete with members of the customers’ functional class who purchased 
directly from the seller.” 

In addition, the bills specify that “the character of the selling of the pur- 
chasers, not the buying, shall determine the functional class.” Finally, pro- 
vision is made for a dual-function purchaser ; he would be classified, irrespective 
of quantity purchased, on the basis of “the proportion of commodities resold 
to each type of customer.” 

III. THE DEPARTMENT OF JUSTICE’S VIEW OF THESE MEASURES 


: 


These bills seek (as a House sponsor of like measures in the last Congress 
put it) “to protect the independent merchant in the competitive race for sur- 
vival.”* However worthy this purpose, the pending measures fall short of that 
mark. And second, to the extent they may be effective, the pending bills achieve 


2 There are certain differentials not banned by sec. 2(a), such as those which make only 
due allowance for differences in the cost of manufacture, sale, or delivery resulting from 
the differing methods or quantities in which such commodities are to such purchasers sold 
or delivered: price changes from time to time in response to changing conditions affecting 
the market for the goods; and the sec. 2(b) ‘good faith’’ meeting of an equally low price 
of a competitor. 

34. J. Goodman & Son, Inc. v. United Lacquer Mfg. Corp. (81 F. Supp. 890, 892 (D. Mass., 


1949)). 
See FTC vy. Bird & Son, Inc. (25 FTC 548 (1937)) 4. J. Goodman & Son, Inc. v. United 


Lacquer Mfg. Corp., supra; Klein vy. Lionel Corp, (138 F. Supp. 560, 563 (D. Del. 1956), 
affirmed 237 F. 2d 13 (C.A. 3, 1956) ) 

5 See FTC v. Ruberoid (343 U.S. 470 (1952)); In the Matter of Champion Spark Plug 
Co. (50 FTC 30). 

6 House Antitrust Subcommittee hearings (85th Cong., 2d sess., on H.R. 10304, ete.), p. 5. 
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their end at the expense of promoting violations of both the Robinson-Patman 
and the Sherman Acts. Let me explain. 

First, why will these measures likely fall short of their mark? The bills ap- 
parently would require a functional discount only where a jobber or distributor’s 
customers “compete with members of the customers’ functional class who pur- 
chase directly from the seller.” [Italie added.] In the traditional supplier- 
wholesaler-retailer sequence, then, the bills would require a discount to “whole- 
salers” whenever they as well as the supplier sell to “retailers.” 

However, in a more complex chain of distribution these measures might well 
not operate. Assume, for example, another step is added to the distribution 
process. Assume a supplier sells through a jobber-wholesaler-retailer distribu- 
tion setup, and also direct to certain retailers. Then, the bills apparently would 
not compel a discount to anybody. For in such a case, the customers of the 
supplier’s jobbers (i.e., the “wholesaler’’) might not be in competition and in the 
same functional class with the retailers who purchase directly from the sup- 
plier. Thus, the wholesaler in such a situation would gain no discount entitle 
ment—for he would not be purchasing directly from the supplier at all but 
rather from a jobber. 

In other words, once the distribution setup of a supplier departs from the sim- 
ple wholesaler-retailer plan, the new functional discount proposals apparently 
do not take hold. As a result, should the bills be enacted, the law might be 
avoided by adding another class of distributor between the supplier and the 
wholesaler—a jobber. 

Indeed, enactment of these measures might spur supplier to create an addi- 
tional link in the distribution chain to avoid the bills’ application. This would 
naturally reduce the present function and profit of the wholesaler by forcing 
him to share it with another distribution class set up between him and the sup- 
plier. Again, the supplier may obviate even this measure by cutting off entirely 
the type of wholesaler or other middleman whose presence in his distribution 
setup makes for the legal thorn in his side. Thus, these measures might well 
harm the very distribution middlemen they seek to protect. 

Second, to the extent these measures are effective, they might well spur viola- 
tion of both the Robinson-Patman Act and the Sherman Act. Here’s why. The 
bills compel “reasonably adequate differentials in price’ which “shall be in an 
amount reasonably calculated to enable the customers of the functional class 
entitled to the differential to compete with members of the customers’ functional 
class who purchase directly from the seller.” 

In plain words, if the seller deals with a distributor whose customers com- 
pete with others to whom the seller sells directly, the seller must give those 
distributors a discount sufficiently big so that their customers can compete 
with his own directly purchasing accounts. However, whether a wholesaler’s 
discount is sufficient to permit his retail accounts to compete is primarily de- 
pendent on the costs and efficiency of the wholesaler’s operation. This might 
well differ from wholesaler to wholesaler. Hence, a supplier’s compliance would 
be largely beyond his own control; instead compliance would turn on the business 
policies and bookkeeping practices of the independent wholesaler over whom he 
has no legal power. 

Should the supplier be able to determine accurately—in light of the respective 
efficiencies, costs, and bookkeeping practices of different wholesalers—just how 
big a discount to each would satisfy the bill, he would risk violating another 
branch of the Robinson-Patman law. For to the extent his caleulations dis- 
closed that he must give different prices as between two wholesalers competing 
with each other, this differential as between competing wholesalers could be 
deemed a price discrimination in probable violation of the act. 

A natural consequence would be supplier’s desire to avoid risks of illegality by 
controlling the costs or prices charged by his distributors. But this course would 
pose serious Sherman Act risks. Suppliers’ efforts to restrict or control the 
resale prices of their distributors run serious risks of violating the Sherman Act 
as vertical price fixing conspiracies which are considered illegal per se. 

Similarly, whether a discount is sufficient to enable the wholesaler’s retail 
customer to compete with other retailers depends also on the pricing policies 
followed by the independent retailers who buy from the suppliers. Once again, 
therefore, the supplier’s legal liability is dependent on the price moves of others 
whose prices he cannot fix without facing illegality under the Sherman Act. 
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For such reasons, the Department recommends against enactment of these 
measures. 

Mr. Bricks. My statement really consists of three points: 

First, how does existing law treat so-called functional discounts and 
related problems? Second, how do the pending bills change existing 
law? Third, why does this Department oppose enactment of the 
pending bills? 

Since the preceding witnesses have treated quite adequately the 
status of functional discount under existing law and, second, how these 
bills would change existing law, I will focus primarily on why we 
oppose enactment of the pending bills. 

At the outset I think Congressman Toll in his questioning of Con- 
gressman Osmers really capsuled the purport of these bills as much 
as my entire testimony might. These bills seek, as the House sponsor 
of like measures in the last Congress put it, to protect the independent 
merchants in the competitive race for survival. First, however 
worthy this purpose, the pending measures fall short of that mark; 
and, second, to the extent they may be effective the pending bills 
achieve their end at the expense of promoting probable violations of 
both the Robinson-Patman and the Sherman Acts. 

Let me explain. First, why will the pending measures likely fall 
short of their mark? The bills apparently would require func ‘tional 
discount only where a jobber or distributor’s customers “compete with 
members of the customers’ functional class who purchase directly from 
the seller.” In the traditional supplier-wholesaler-retailer sequence, 
then, the bills would require a discount to wholesalers whenever they 
as well as the supplier sell to retailers. 

However, in a more complex chain of distribution these measures 
might well not operate. Assume, for example, another step is added 
to the distribution process. Assume a supplier sells through a jobber- 
wholesaler-retailer distribution setup, and also direct to certain re- 
tailers. Then, the bills apparently would not compel a discount to 
anybody. For in such a case, the customers of the supplier’s jobbers— 
that is, the wholesaler—might not be in competition and in the same 
functional class with the retailers who purchase directly from the sup- 
plier. Thus, the wholesaler in such a situation would gain no discount 
entitlement—for he would not be purchasing directly from the sup- 
plier at all, but rather from a jobber. 

In other words, once the distribution setup of a supplier departs 
from the simple wholesaler-retailer plan, the new functional discount 
proposals apparently do not take hold. As a result, should the bills 
be enacted, the law might be avoided by adding another class of dis- 
tributor between the supplier and the wholesaler—a jobber. 

Indeed, enactment of these measures might spur suppliers to create 
an additional link in the distribution chain to avoid the bills’ appli- 
cation. This would naturally reduce the present function and profit 
of the wholesaler by forcing him to share it with another distribution 
class set up between him and the supplier. Again, the supplier may 
obviate even this measure by cutting off entirely the type of whole- 
saler or other middleman whose presence in his distribution setup 


makes for the legal thorn in hisside. Thus, these measures might well 
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Act. Here’s why. The bills compel reasonably adequate differentials 
in price which— 

shall be in an amount reasonably calculated to enable the customers of the func- 
tional class entitled to the differential to compete with members of the cus- 
tomers’ functional class who purchase directly from the seller. 

In plain words, if the seller deals with a distributor whose customers 
compete with others to whom the seller sells directly, the seller must 
give those distributors a discount sufficiently big so that their customers 
can compete with his own directly purchasing accounts. However, 
whether a wholesaler’s discount is sufficient to permit his retail ac- 
counts to compete is primarily dependent on the costs and efficiency of 
the wholesaler’s operation. This might well differ from wholesaler to 
wholesaler. Hence, a supplier’s compliance would be largely beyond 
his own control; instead compliance would turn on the business policies 
and bookkeeping practices of the independent wholesaler over whom 
he has no legal power. 

Should the supplier be able to determine accurately—in light of the 
respective efficiencies, costs, and bookkeeping practices of different 
wholesalers—just how big a discount to each would satisfy the bill, he 
would risk violating another branch of the Robinson-Patman law. 
For to the extent his calculations disclosed that he must give different 
prices as between two wholesalers competing with each other, this 
differential as between competing wholesalers could be deemed a price 
discrimination in probable violation of the act. 

A natural consequence would be supplier’s desire to avoid risks of 
illegality by controlling the costs or prices c ‘har ged by his distributors. 
But this course would pose serious Sherman Act risks. Suppliers’ 
efforts to restrict or control the resale prices of their distributors run 
serious risks of violating the Sherman Act as vertical price fixing 
conspiracies which are considered ulegal per se. 

Similarly, whether a discount is sufficient to enable the wholesaler’s 
retail customer to compete with other retailers depends also on the 
pricing policies followed by the independent retailers who buy from 
the suppliers. Once again, therefore, the supplier’s legal liability is 
dependent on the price moves of others whose prices he cannot fix with- 
in facing illegality under the Sherman Act. 

Because we believe these proposals not only create quite serious 
Robinson-Patman Act enforcement problems, but also quite basically 
are inconsistent with the free enterprise principles under the Sherman 
Act, this Department opposes their enactment. 

Mr. Rogers (presiding). Mr. McCulloch ¢ 

Mr. McCutiocu. In addition to the reasons you have given for op- 

osition to these proposals, is it likely that if they were renacted into 
aw, that ultimately consumers would be paying more for the products 
that they buy than they would under the competition we now have? 

Mr. Bickxs. Judge McCulloch, I think that is one likely possibility. 

Another likely possibility would be the increasing tendency by sell- 
ers to do away completely, even more completely than they may be 
doing now, with the traditional intermediate supplier step. 

Mr. McCutxocn. Thank you. 

Mr. Rocers. Mr. Maletz. 

Mr. Maretz. Mr. Bicks, where a manufacturer adopts a uniform 
single-price policy for wholesalers and direct buying retailers— 
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in other words, where he adopts a uniform single-price policy for all 
buyers, regardless of their functional status, does not an economic 
discrimination result ? 

Mr. Bicxs. Do you mean does it have economic consequences ? 

Mr. Maerz. Does an economic discrimination result ? 

Mr. Bicks. I am not sure. I do not know what you mean by eco- 
nomic discrimination. 

Mr. Materz. I believe you were the executive secretary of the Attor- 
ney General’s National Committee to Study Antitrust Laws. 

Mr. Bicxs. I was. 

Mr. Maerz. On page 206 of the report of that committee, in a 
footnote, the following statement appears: 

A seller’s uniform single-price policy for all buyers irrespective of their 
functional status, though constituting economic discrimination, is not reach- 
able as a price discrimination by the Robinson-Patman Act. 

I was using the term “economic discrimination” in the context 
used by the Attorney General’s committee. 

Mr. Bicxs. That is correct, but I think we ought to make clear that 
you are talking about a theoretical—— 

Mr. Maerz. Would you agree a manufacturer's single-price policy 
results in economic discrimination ? 

Mr. Bricks. I listened to your colloquy with Mr. Kintner. I do 
not know and I wonder if you could tell us about an industry where 
a manufacturer deals in the traditional wholesaler-retailer chain on 
the one hand and sells directly to retailers, competing retailers, where 
a uniform price policy exists. 

Mr. Maerz. What industry ? 

Mr. Brexs. Can you name one? 

Mr. Maerz. You are asking me a question but I would like to ask 
this question first: Would you agree with this statement of the Attor- 
nev General’s committee / 

Mr. Bricks. Yes, I do. 

Mr. Macerz. An economic discrimination does exist ? 

Mr. Bicks. Yes. 

Mr. Maerz. My second question is this: Would you indicate to 
the committee the nature of this economic discrimination / 

Mr. Bicxs. I would think there are two possible rationales. One 
would be to adopt the concept of price which the Robinson-Patman 
Act has not adopted. That is, a concept of price known as a mill net 
return. This gets off into a quite theoretical discussion of what price 
means and how. you measure price. 

A second definition or approach to discrimination, which would 
make that statement correct, | think, would be to focus on competitive 
consequences. I think it is possible if a manufacturer were to sell 
to wholesalers at the same price at which he sold to retailers directly 
that competed with retailers to whom the wholesaler sold, you would 
have economic discrimination in the sense of ¢ ‘ompet itive « ‘onsequences. 

I just wonder if that is a prevalent pattern because in most indus- 
tries where manufacturers sell through two distinet chains, you do 
have the traditional functional discount, which present law permits. 
But these bills do, regardless of the judgment of the market as to the 
worth of these functions, require a discount—require a discount 
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whether or not the market, a free market, deems the function valuable 
or worthcompensation. ‘That is the real difference. 

Mr. Materz. As I understand your testimony, you would agree that 
where a manufacturer arbitrarily chooses only certain ret tailers and 
certain wholesalers to whom he will sell his product, that that has 
created economic discrimination in that the small re tailer must buy 
of the wholesaler at what is necessarily a higher cost than that paid 
by the direct buying retailer. Is that a fair summary of your state- 
ment ¢ 

Mr. Bickxs. Where he is charging the direct buying retailer and 
the wholesaler the same price. 

Mr. Materz. Yes. Isthata fair statement? 

Mr. Bicks. Yes, I think so. 

Mr. Maerz. Is it your position that there are very few, if any 
manufacturers in this country who actually adhere to this single price 
policy ? 

Mr. Bicxs. I did not say that. I think there are very few. Asa 
matter of practical commonsense, if you decide as a matter of business 
judgment you want to distribute your products in two ways, one way 
being to sell to large mass buyers, another way to reach areas where 
large mass buyers may not be reached or may not be reached as 
effectively, then you will distribute ional the traditional whole- 
saler-retailer chain. You make this business judgment. To the ex- 
tent that the retailers who buy from a wholesaler compete with the 
large mass retailer you are not going to be able to distribute your 
produc t that way unless you adopt a functional pricing system which 
gives those independent retailers who buy from wholesalers some 
chance to profit. This seems to me the logical force of your question. 

My own feeling is that in most industries that have adopted so-called 
uniform pricing, one pricing, legal under the Bird & Son case, you 
do not have competition be ‘tween the indirect buying retailers and the 
direct retailers, which is why the one price policy as a matter of legal 
safety is adopted in both processes. 

Mr. Maerz. I think you have agreed now that where you have a 
single price system, economic discrimination does result. Is it your 
position that Congress should take no action to prohibit such economic 
discrimination ? 

Mr. Biexs. I think so. 

Mr. Marerz. Is it not true that these bills merely define the term 
“price discrimination” as used in section 2(a) of the Robinson-Patman 
Act! 

Mr. Bicxs. Redefine it. 

Mr. Maerz. Redefine the term “price discrimination” ? 

Mr. Bricks. Yes. 

Mr. Maerz. Therefore, to establish a violation under these bills 
would it still be necessary for the Federal Trade Commission or a 
plaintiff to show competitive injury ? 

Mr. Bicks. It would. 

Mr. Maerz. In your judgment and as a matter of statutory inter- 
= ition of these bills, would the cost justification proviso in section 

2(a) be inapplicable where the charge is failure to maintain these 
functional discounts ¢ 
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Mr. Bicxs. I do not know. I cannot answer that because there is 
language in here that gives me pause, this “irrespective of quantity 
purchased,” used in splitting up and defining the split-function whole- 
saler-retailer. I just donot know. I think it is questionable. 

Mr. Materz. I was not clear in my own mind as to whether these 
bills would override the cost justification proviso of section 2(a) or 
not. 

Mr. Bicxs. I am not, either. It certainly is not clear, and what 
gives me pause is the language on lines 22 and 23. 

Mr. Materz. No further questions. 

Mr. Rocers. Mr. Peet. 

Mr. Peer. To start off with, Mr. Bicks, do you believe this bill 
would be inflationary or not ? 

Mr. Bricks. Yes, in the sense of causing some price increases. How- 
ever, I think you have to move slowly in assuming that all price in- 
creases are inflationary. 

Mr. Perr. What would the effect of these bills, to your mind, be on 
compliance and enforcement ? 

Mr. Bicxs. I think they would be very, very difficult to either com- 
ply with or enforce. 

Mr. Peer. Would they be placing an impossible burden, do you be- 
lieve, on the Commission ? 

Mr. Bicxs. I think Mr. Kintner’s judgment as to the nature of the 
burden is worth more than mine. 

Mr. Peer. Following your colloquy with Mr. Maletz, I believe you 
indicated that functional discounts are permissible today where a true 
function is performed. 

Do you believe that under the present bills such discounts would 
necessarily be based upon a true function ? 

Mr. Bricks. By “a true function” I mean one for which a market 
will compensate. Under a competitive system that must be the con- 
cept of the word “true.” 

Second, I must answer “no” to your question because these bills 
would require a discount whether or not a market would otherwise 
lead a seller to give one. 

Mr. Peer. Could you enlighten us as to how a seller would deter- 
mine who was eligible for a functional discount under these bills? 

Mr. Bicxs. The bills make fairly clear that it is the nature of the 
selling operation of the purchaser which determines his classification. 

Mr. Peer. Could you comment on how the discounts themselves 
would be determined ¢ 

Mr. Bicxs. The discounts are really to be measured—almost as a 
subsidy would be—by that amount necessary to enable the wholesaler, 
if you will, to compete and impliedly survive. The manufacturer’s 
pricing policy would really be geared, almost like a subsidy, to enable 
survival of a group which a free market mechanism might not other- 
wise adequately compensate. 

Mr. Peer. The manufacturer would be responsible for determining 
what these functional discounts would be # 

Mr. Bicxs. He would have to be. That is, initially subject to the 
law enforcement agency’s check. 

Mr. Peer. That isright. Do you agree with Mr. Kintner’s response 
to my question that the enactment of these measures would force an 
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unscrambling of the functions which the modern distributive chan- 
nels have forced to be set. up ? 

Mr. Bicxs. Not exactly. I think much more likely the effect would 
be to encourage direct buying and direct selling. ‘This measure would 
so complicate a seller’s dealings with intermediate commercial factors 
as to make much more commercially appetizing direct selling. 

Mr. Peer. In conclusion, do you believe that enactment of these 
measures would promote efficiency in the distributive function or 
would the converse be true ? 

Mr. Bicxs. The converse. 

Mr. Peer. Thank you. 

Mr. Rocers. Thank you, Mr. Bicks. We appreciate your coming. 

Mr. Bicxs. Thank you. 

Mr. Rogers. Next we have Mr. Daniel S. Ring. 


TESTIMONY OF DANIEL S. RING, GENERAL COUNSEL, NATIONAL 
PAINT, VARNISH & LACQUER ASSOCIATION 


Mr. Rina. I appreciate the pe of appearing here. I have 
a prepared statement which I have already presented to the com- 
mittee. 

Mr. Rocers. We will put it in the record. 

(Mr. Ring’s prepared statement follows :) 


STATEMENT BY DANIEL S. RING, GENERAL COUNSEL, ON BEHALF OF THE NATIONAL 
PAINT, VARNISH, & LACQUER ASSOCIATION, IN Recarp To H.R. 848, H.R. 927, 
H.R. 2868, H.R. 2788, AND H.R. 4530 


This is a statement objection to the provisions for mandatory functional dis- 
counts proposed by H.R. 848 and similar bills, on behalf of the 1,500 manufac- 
turers of paints, varnishes, lacquers, and related products who are members of the 
National Paint, Varnish, & Lacquer Association. 

The association has its headquarters in Washington, D.C., and its membership 
accounts for 94 percent of the total dollar volume of the industry’s products. 

Most of our members are in the “small business” category. They cannot afford 
their own distribution centers. They sell through established wholesalers, dis- 
tributors, and retailers. 

There are not more than five outlets for paint manufacturers that are exclu- 
sively wholesalers. There are large paint product distributors in virtually every 
city who are both wholesalers and retailers. Their customers are other retailers, 
painting contractors, builders, maintenance men, institutions, and the general 
public. Through their own sales forces, these wholesale-retail distributors sell 
to all the customers listed except the general public, which is serviced by their 
own retail outlets. 

The traditional distribution of paint products has been primarily through the 
paint product wholesaler-retailer, who is very often the only means of distribution 
available to a small manufacturer desiring to reach the 150,000 retail outlets 
handling paint and related products. These outlets include paint, glass, wall- 
paper, and hardware stores, as well as dealers in building supplies, farm equip- 
ment, and lumber products. 

The wholesaler-retailer is continually training dealers and salesmen to keep 
up with the dynamic and substantial technical progress of the paint industry. 
Every year newer and better products come into the market as a result of constant 
research and development by manufacturers. Credit is frequently extended by 
the distributor and considerable help is provided to retailers in store displays, 
advertising, and the short-notice supply of paints which permits retailers to 
operate on a low inventory basis with assurance of speedy replenishment of 
stock. 

This system of distribution through the wholesaler-retailer in the paint industry 
has worked satisfactorily for all parties concerned: The dealer receives helpful 
Services, such as product and sales education and valuable aids in merchandising ; 





50 FUNCTIONAL DISCOUNTS 


the customer receives the best possible value and selection from a wide and 
up-to-date variety of coatings and colors for the job to be done. 

*assage of these bills would impose responsibilities on paint manufacturers 
which will be most difficult, if not impossible, to assume. For instance, at time 
of sale, it would be impossible to gage the relative requirement of schools, hos- 
pitals, and other institutions, as well as consumers. The bills also would neces- 
sitate inspection of the books of distributors to ascertain the proportion of sales 
to each class of their customers. 

One of the many other problems would be to provide at time of sale some 
means of determining what percentage of paint sold to a distributor will carry 
the various discounts upon the later sale to contractors, retailers, dealers, and 
the public. The law requires discounts to be apportioned in accordance with 
the customer’s selling, not on the basis of his buying, and without regard to the 
quantity he purchases. 

Detailed sales analysis (not only at time of sale but later to determine prod- 
uct distribution by functional class) ; intricate bookkeeping, ex post facto entries, 
revisions, rebates, and additional charges, which must be made when the ultimate 
destination of the product becomes known, are but a few of the nightmares on 
the horizon. We foresee endless confusion and impossible policing. 

Disruption of a time-honored system of distribution in the paint industry 
would produce hardship, unnecessary expense, and increased costs. It could, 
very possibly, force small manufacturers, who are unable to set up their own 
distribution centers, either to curtail their volume of business by concentrating 
on areas close to the point of manufacture, or simply to go out of business. 

We strongly protest against favorable consideration of this type of legislation 
because it is industrially disruptive, chaos-creating, impossible of efficient ad- 
ministration, and unfair to our industry. 

We most earnestly recommend that the subcommittee report the measures 
unfavorably. 


Mr. Rina. I would like to make one or two comments. Where the 
questions and consideration thus far have been directed toward the 
broad national economic scheme of things, our statement on these bills 
is directed primarily to the impact which such legislation would have 
upon our manufacturers, who for the most part are in the category of 
small business. 

One of our great difficulties, of course, is this. The traditional dis- 
tribution system in the paint and varnish industry that has grown up 
over many years has been one which combines the distribution fune- 
tion of the wholesaler and retailer. In other words, there are only 
about five exclusively wholesale firms dealing with the paint manu- 
facturers of this country. All of the others are retailer-wholesalers. 
Some of them take care of sales to other retailers, some take care of 
sales to institutions, and others take care of sales to contractors and 
others. 

On that basis and with that in mind, the principal objections we 
have are that the bills are not at all conducive to continued smooth 
operation of our distribution system, and secondly, that our members 
would find it very difficult to appraise, at the time a sale is m: ade, the 
true discounts to be allowed to customers because of the inability to 
estimate the ultimate sale of the goods, whether it be in a retail chan- 
nel, in the wholesale category or to industrial users. 

In conclusion, I will point out just one thing that came in a letter 
the other day to me from a fairly large firm. I will read just one 
sentence of it: 

The products of our industry are sold mainly to insulation contractors who 


both apply the products with their own labor and also wholesale the products 
to other insulating contractors and who retail the products in industry. 


The point is that when the manufacturer who is talking now is 
dealing with a buyer, an insulation contractor in that case, he does 
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not know at the outset where his goods will wind up so as to apply 
the proper discount. That is practically all I wish to say. I thank 
you for admitting the statement. 

Mr. Rogers. T hank you, Mr. Ring. 

These are all the witnesses we have for today. We will adjourn 
until 10 o’clock tomorrow morning, at which time the witnesses to be 
heard will be— 

Ellis Arnall, Esquire, National Frozen Food Distributors Associa- 
tion ; 

Harry K. Schaufller, executive director, National Frozen Food Dis- 
tributors Association ; 

Chester Inwald, Esquire, National Association of Tobacco Distribu- 
tors, Inc. 

John Griffin, president, Joseph P. Manning Co., Boston, Mass. 

Charles G. Koppman, Suppliers Distributors C orp, Boston, Ses : 

Marcus Glaser, president, Glaser Bros., San Francisco, C alif. ; 

es is Vipond, eee Scranton Tobacco Co., Scanton, Pa.; 

M. McMillan, National Candy Wholesalers Associ ‘lation, Inc. ; 

Theodore A. Groanke, Esquire, chairman of the legislative ‘subcom- 
mittee of the Clayton Act committee, section of antitrust law, Ameri- 
can Bar Association; and 

Otis H. Ellis, Esquire, National Oil Jobbers Council. 

(Whereupon, at 12:15 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Friday, June 26, 1959.) 
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FRIDAY, JUNE 26, 1959 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 346, 
Old House Office Building, Hon. Byron G. Rogers of Colorado 
presiding. 

Present : Congressman Byron G. Rogers of Colorado. 

Also present: Herbert N. Maletz, chief counsel; Leonard Appel, 
assistant counsel ; and Richard C. Peet, associate counsel. 

Mr. Rogers of Colorado (presiding). The committee will come to 
order. 

The first witness today is the Honorable Ellis Arnall, National 
Frozen Food Distributors Association, former Governor of Georgia. 

Step forward, Mr. Arnall. 


TESTIMONY OF ELLIS ARNALL, GENERAL COUNSEL, NATIONAL 
FROZEN FOOD DISTRIBUTORS ASSOCIATION 


Mr. Arnaty. Mr. Chairman, and distinguished gentlemen, it is a 
“rag pleasure for me to be afforded the opportunity of appearing 
here before the Antitrust Subcommittee of the House Committee on 
the Judiciary. And I might say that while the chairman of the 
committee and the subcommittee is a most distinguished and eminent 
gentleman, since it was impossible for him to be here, no finer chair- 
man could have been selected to preside over this hear ing today than 
the distinguished Congressman from Colorado, the Honorable Byron 
Rogers. 

Mr. Rocers. Thank you. 

Mr. Arnau. Mr. Chairman, my name is Ellis Arnall. I am a 
member of the law firm of Arnall, Golden & Gregory, Atlanta, and 
appear here in my capacity as general counsel for the National Frozen 
Food Distributors Association. 

At the outset, let me say that I enthusiastically support the so-called 
mandatory functional discount bills pending before this subcommittee. 

The association I represent having members in each of the 50 States 
of our Nation likewise supports these measures enthusiastically. 

Now, Mr. Chairman, since my knowledge encompasses somewhat 
more specifically the food business, I want to talk just a little about 
the monopoly trend and the cartelization of the channels of distribu- 
tion of food and its importance to the American people. 
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Now, I talk about food simply to highlight the need for this type 
legislation, but just as the food industry has become and is becoming 
monopolized, so it is true that many segments of the American econ- 
omy, the business economy, are likewise being taken over by the big, 
the powerful, those that resort to dubious practices who have the long 
pocketbook and are able to badger price concessions and discrimina- 
tory prices from suppliers and manufacturers which enable them to 
enter the competitive race with a headstart, and play the game with 
marked cards. 

Historically and factually, one of the great and imperative univer- 
sal demands of mankind, and one of the greatest essential guideposts 
throughout the entire story of civilization, has been the craving of 
man for better and more abundant food. Wars have been waged and 
fought for food. Every succeeding American generation can well be 
healthier, stronger, larger and happier by reason of the increased con- 
tribution made to its welfare by the food industry, from the farms, 
the ranches, all the way through the channels of distribution to the 
table of the consumer. 

I call attention the fact that science and research have taken giant 
steps forward toward solving the age-old problem of providing ade- 
quate, healthy, convenient, and tasty foods. And it is this scientific 
advance which has culminated in the basic growth ok expansion of 
the great frozen food industry with which National Frozen Food 
Distributors Association is so importantly identified, that our interest 
1s primarily concerned, although expressing grave concern about the 
prevailing mores and the trends in the American economy. 

As a matter of fact, I might say parenthetically to the members of 
the Subcommittee on Antitrust of the Judiciary Committee, that in 
my judgment the most telling, the most vicious problem confronting 
the future welfare of our country is to keep alive small, independent 
business, so that our children will not have or nly a choice of working 
for big Government or big business, but will have a chance, if they 
desire, to work toward owning their own business and being able to 
compete economically in the future as we have had that privilege in 
the past. 

Now, one of the oreat problems which confronts the American 
people, as I have indicated, deals with the channels of distribution of 
foods and frozen foods and essential items of trade and commerce. 
These channels of distribution are, W ith each succeeding year, becom- 
ing more tightly controlled by monopolies, cartels, mergers, and an 
economic and physical “bigness” which carries with it unfair price 
advantages which discriminate against the independent retail mer- 
chant, the wholesaler, the distributor, and the consumer. 

Later in this statement I will briefly discuss the precarious and 
dangerous position in which the monopoly growth, merger trend and 
carte] domination of the food industry is placing the housewife and 
the American consumer. 

Sack in 1957, in January, the House Small Business Committee 
predic 9 that within 18 years all distribution and service businesses 
in the Nation would be controlled by corporations having assets of 
more than $100 million each. But we recognize now, and we well 
know that the hard facts are that with the rapid rate of mergers, the 
rate of growth of monopoly or semimonopoly—and the increasing 
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death rate of small business in — country—today businesses are 
closing at the rate of some 16,000 a year, and the birth rate of new 
businesses in America is drastically ahve ing down. These are statistics 
and statements and facts which are easily provable. 

Let me call your attention to some hard, concrete facts. I under- 
stand that yesterday in this hearing the opponents to this legislation 
said, “Where are the facts? Prove your case.” 

I shall not undertake to document it entirely, but I want to throw 
out a couple of hard facts that establish, in my judgment, the truth of 
the accusation that monopolies are domin: ating the food business in 
America, and unless curbed and curtailed, will completely take it 
over. 

In the period from 1953 to 1$ IDS, 273 food chains involved in ac- 
quisitions or mergers had been reduced to only 77 at the close of 
1958. Now such concentration of national food store chain ownership 
and economic power poses a real problem for the food prducers, the 
wholesalers, the distributors, the independent retail grocer and the 
entire American public. 

I call attention to the fact then that fewer food chainstores are 
doing more business each year in the United States. Since 1955, a 
minimum of 2,657 locally operated food stores have been swallowed 
up in merger acquisitions. It is estimated on good authority that the 
annual sales volume acquired by these said acquisitions is $2,824,- 
830.000. 

Now here is the startling comparison: This volume equals, that is, 
the volume acquired by the national food chains from 1955 up until 
the end of 1958, that the volume acquired in food sales equals the 
current total sales of grocery stores in 14 States, Arizona, Arkansas, 
Delaware, Idaho, Montana, Nebraska, Nevada, New Hampshire, New 
Mexico, North Dakota, Rhode Island, Utah, Vermont, and Wyoming. 

In other words, through these acquisitions in the space of 3 years, 
4 years, 1955, 1956, 1957 and 1958, the national food chains have 
acquired through acquisitions in 4 years, a total dollar volume of food 
sales equal to the total grocery sales in 14 of our American States. 

Let me state it another way: 

This total estimated annual dollar food sales volume of 2,657 locally 
operated food stores, which have been acquired by large national 
chains through mergers, since 1955, is greater than the current com- 
bined yearly food sales in all grocery stores in the 15 metropolitan 
areas of Atlanta, Ga.; Birmingham, Ala.; Columbus, Ohio: Dayton, 
Ohio; Denver, Colo.; Fort Worth, Tex. ae anapolis, Ind.; Louis- 
ville, Ky.; Memphis, Tenn.; Miami, F la: New Orleans, La.; Port- 
land, Oreg.; Rochester, N.Y.; San Diego, Calif., and Seattle, Wash. 

Accordingly, in only 4 years merger acquisitions of retail food 
stores have brought to the big national food chains a dollar food 
sales volume greater than either the total grocery store sales for 14 
States or for 15 large metropolitan areas. 

This rushing trend and overpowering movement should clearly alert 
the Congress and the people to the dangers inherent in the food dis- 
tribution monopoly, a monopoly which is steadily and steadfastly 
fastening its talons on the throats of ever y American citizen. 

[ have stated earlier that the consumer will suffer as a result of this 
monopoly trend in all businesses. I state this as a categorical fact, 
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fully well realizing that always the siren voice of monopoly sings the 
sweet song that through monopoly the consumer is afforded che aper 
prices, and, of course, historically this song has been the coverup, the 
shield, that has enabled the robber barons, the monopolists, and the 

vartelizers to lull the public into sleep while the fetters of monopoly 
are being securely forged to enslave the people. 

W hen once the monopoly is complete, and absolute, the monopolists 
raise prices to the highest degree possible. They continue to increase 
prices and extract from the public as much of the public’s dollar as ig 
possible to extract. 

Thus, the public will inevitably suffer, because competition is good 
for the people, and when competition is eliminated, there is no hope 
for the people, and when the public finally awakens and begins to 
how] to high heaven, the monopoly chain and enslavement is ¢ -omplete, 
and the enslavement has been act vomplished. 

Then the next step historically is that government must step in and 
take over the monopolized industry involved, or perhaps there are two 
alternatives: (1), that the government must uproot the monopoly 
when once it is complete, the government must break it up, and this 
becomes increasingly diftic ult, or else it must operate the monopoly 
as an adjunct to the government. 

Now if monopoly is bad, per se, the food distribution monopoly is 
one of the worst of all monopolies because food is absolutely essential 
to the people. 

The channels of food distr ibution, when once completely monopo- 
lized and cartelized, will extract tolls to support the monopoly from 
every mouthful of food consumed by every citizen in the United 
States. 

Moreover, when once the retail food monopoly is complete hori- 
zontally, through working arrangements between national chains, the 
next step in the process is the vertical integration of the food mo- 
nopoly whereby the monopoly power not only controls the retail 
distribution and sale of food, but this monopoly will contro] the man 
who grows the food; it will control the processor, the manufacturer, 
the warehouseman, the trucker, the cattle rancher, the stockyard, and 
the entire course of the movement of food from the time it is planted 
and grown until the time it reaches the consumers’ tables. 

This is a direful picture, but it is a factual picture. 

We in the food industry are already witnesssing the beginning of 
the integrated vertical monopoly. It has hit the canning business 
very hard. We witness now where the big national chains such as 
A. & P., Kroger, Safeway, the big ones, have their own brands. They 
go to a packer and say, “This is the price we will pay, and if you 
don’t accept our price we won’t buy your merchandise. You put it 
up under our label.” And they are beginning to establish a vertical 
integrated monopoly in the food business, and the next thing you 
know they will be going to the rancher and to the citrus farmer in 
Florida, doing the same thing. 

As a matter of fact, it jis interesting to know that citrus, in the 
frozen business, citrus juices, is a tremendous adjunct of our economy, 
and I believe that I am correct in stating that three of the large na- 
tional chains today dominate a third of the entire output of frozen 
citrus concentrates from the Florida growers. 

This is the beginning; it goes on. 
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Now, then, one of the most insidious elements in the food distribu- 
tion monopoly i is that the big national chains are able to buy food from 
the packer, processor, and manufacturer at a cheaper cost than the 
small independent retail merchant can purchase the same food. 

Mr. Chairman, let us not be deluded and deceived in believing that 
the big national chains are efficient operators. They are not, “They 
have bureauc racy on bureaucracy, managerial staffs on managerial 
staffs. The one advantage, and the way they forge this chain is 
through price concessions, ‘through free goods, through discriminatory 
pricing, by reason of their c ommanding economic position, which has 
meant histories lly, and means today, that not only do the national 
chains, the big ones, get merchandise from the packer and the proc- 
essor as cheap as the wholesale distributor, but they actually get it 
cheaper, and as a result the consumer of the ‘wholesale distributor, the 
small retailer, cannot possibly under our present phase of the law, 
remain competitive, and, therefore, the death knell is tolling day in 
and day out. 

Price discrimination in unearned fictional promotional allowances 
are enjoyed by the more unscrupulous large retail chain organizations, 
and this creates a tremendously improper incentive for mergers. 

Now the bills now pending before this committee are bills by Con- 
gressman Rogers of Colorado, Montoya, New Mexico, Donohue of 
Massachusetts, and Osmers of New Jersey, and will take a long step in 
confining and restricting the further expansion and growth of the hori- 
zontal food monopolies, and the horizontal business monopolies of all 
kind and the trend toward these monopolies which now is confronting 
the American people. 

Without getting into the legalistics, and I am not going to address 
myself to the legalistics other than casually, all we are saying here is 
this: That this legislation should provide that wholesalers should be 
wholesalers, and retailers should be retailers; that it is not right for 
a wholesaler to be forced to buy at retail price from a packer or the 
manufacturer, nor is it right for the retailer to be permitted to buy at 
wholesale pric e, and here we have got tod: ay in our country, through 
interpretations of the Federal Trade Commission and the courts, a 
fuzziness that is enabling the Robinson-Patman Act, which was en- 
acted for the salutary purpose of helping small business, the interpre- 
tations applied to that act are enabling it to be used as a tool and a 
mechanism in the hands of big national chains of all kinds, to destroy 
and to crucify small independent American business. 

Let me prove the case, if I may. 

Yesterday, Acting Assistant Attorney General Robert A. Bicks 
appeared before this Antitrust Subcommittee of the Judiciary Com- 
mittee. I was not peranans to hear the eminent and distinguished 
gentleman testify, but the committee staff furnished me with a copy 
of his remarks and I looked through them, and this is our case, Mr. 
Chairman, stated so ably and so well by the distinguished represent- 
ative of the Department of Justice. 

Beginning on the last sentence of page 2 of his statement, and I 
quote: 

AS succinctly stated by one court, “There must be actual sales at two different 
prices to two different buyers. Therefore, under existing law a seller’s single 


uniform price to all of his customers does not transgress the Clayton Act. sec- 
tion 2.” 
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In other words, he is saying now if you just have one pr ice to whole- 
salers and retailers you are not transgressing the law, and then he 
says: 

Relying on this consistent interpretation of section 2(a), businessmen have 
followed the practice of selling at a uniform price as a sure method of avoiding 
possible violations of the antitrust price discrimination law. 

In other words, this distinguished representative of the Department 
of Justice, based cn interpretations of the courts and attitudes of the 
Federal Trade Commission, says that in effect that while theoretically, 
maybe, you can have a dual pricing structure under the present in- 
terpreti ition of the Robinson-Patman law, if you are awfully careful, 
the safe thing to do is not to transgress the law and the easiest way 
to be safe is to have a one-pricing policy to wholesalers and big na- 
tional direct-buying chains. 

Not only is that the way to be safe under the law, the distinguished 
representative of the Department of Justice says, but he says actually 
and practically based on this consistent interpretation of 2(a), busi- 
nessmen have followed, and I teil you they are following the practice 
of selling at uniform price and cutting the throats of the small 
independent. 

And when we go to them, my little people, and ask for price—dual 
prices—they say, “Look, we will get in trouble under the Robinson. 
Patman law.” Therefore, I will tell you that the Robinson-Patman 
law, with all of the doubletalk of lawyers and courts and Tepresent- 
atives of governmental agencies, means nothing more or less than 
this: that we have frozen into our American pricing economy a single 
pricing standard that works against every small independent hard- 
ware dealer, drygoods dealer, filling-station operator, tebaeco man, 
food merchant—they are all victimized under what. we hailed, some 
30 years ago, as being the godsend to small competitive enterprise 
to keep it alive in this country. 

Not only that, but I read with interest the statement of the distin- 
guished counsel of the Federal Trade Commission who testified here, 
the Honorable Earl W. Kintner, who is an able lawyer and a fine 
gentleman. You know when I was in the legislature of my State, Mr. 
Chairman, the way we would kill a bill is we would get wp and make 
A speech for it. We would say this is a rood bill. All the } purpose 
is most commendatory and uplifting and elevating and salutary. We 
would say we like it. It ought to be done; it should have been done 
long ago, but it is improperly drawn. 

And when they put in that “but,” you are a gone gosling. They 
won't really come up openly and tell you they are against the pr inciple. 

Mr. Rocrrs. I may say that is also true in the Congress of the 
United States. 

Mr. Arnau. I am sure it is, Mr. Chairman. 

Now, Brother Earl Kintner, this able and distinguished attorney 
and my friend says that the committee, and the authors of these bills, 
mind you, Mr. Rogers you and the authors, are to be congratulated 
for you concern about this situation, your interest, something that 
ought. to be looked into. 

But then he goes on for 10 pages and proclaims 40 reasons why this 
particular legislation will compound confusion. He says where the 
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Federal Trade Commission will be so busy over there running around 
trying to police pricing we won ’t know what to do. 

I don’t want to run the Federal Trade Commission, but I have had 
the feeling for a long time, if the Federal Trade Commission would 
concern itself with these big malefactors instead of chasing these 
little rabbits, we would get a little further along in regulating busi- 
ness pri act ic es. 

They spent 3 years in my office checking some little old client that 
doesn’t do enough business to fill a thimble, and finally gave him a 
clean bill of health. Why, in that period of time they could have 
gotten some of these big national chains and stopped this growth of 
monopoly and done something worthwhile. 

I told Congressman Rooseve ‘It yesterday over at his committee— 
he raised the point that I think in the appropriations to the Depart- 
ment of Justice and the Federal Trade Commission, the Department 
of Agriculture, funds ought to be earmarked to do antitrust policing 
work so that they will get some of these big boys. 

But anyway, let me get back to Couns se] Earl Kintner’s statement. 
Here is what Mr. Kinter says, after all of these reasons why it can’t 
be done, and this is the one that is a knockout to me. I mean, it 
shocks me. 

He says that 
the Federal Trade Commission believes that the basic principle in section 2(a) 
of the Clayton Act which permits buyers regardless of class to receive lower 
prices which can be cost-justified by proven savings in the cost of distribution is 
a sound principle which encourages competitive and nonrigid pricing. 

I don’t know where Earl] Kintner has been for the last 10 years, but 
if the system we have got now is a system that encourages competitive 
pricing, then [ say we ought to junk the system and go to monopoly 
control, because what we are doing is digging the graves of small 
American business. 

Mr. Chairman, this legislation now pending before the committee 
may not be perfect. I have never yet seen a bill introduced in the 
Congress or 1n a legislature that at its introduction was perfect. The 
legislative machinery, as I understand it, is that we hold committee 
hearings, subcommittee hearings, then out of that the committee may 
have the bills redrafted and then we go to the full committee and they 
work longer, and then we go to the floor of the House, where it is 
amended; then you go to the Senate and go through the same pro- 
cedure until finally we come up with something that will do the job 
as best we can, bringing together our collective thoughts of the 
staff—the attorneys, the Congressmen, the Senators—and finally we 
come up with something that will be helpful. 

Now, I am going to ask the reporter, please, to pick up in my state- 
ment from the beginning of the third paragraph on page 5. 

Mr. Rogers. Governor, would it be all right just to take your entire 
statement and put it in the record to begin with ¢ 

Mr. Arnau. Yes; that is fine. Instead of going into the mechanics 
of how this works—it is in here, but I thought if you would put it in 
we would save time. 

Mr. Rogers. Yes. 

Mr. Arnaun. Now, then, Mr. Chairman, I am gravely concerned 
about the future of this country. This transcends any interest that I 
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have in representing the National Frozen Food Distributors Asso- 
ciation, re I tell you, and the members of the subcommittee and mem- 
bers of the Judiciary Committee, that unless we come to grips with the 
prevailing situation and do something to curb the spread and the 
growth of acquisitions and monopolies, we are headed for real trouble 
in this country; and this bill, and these bills pending, as imperfect as 
they may be, recognize the evil. They move toward rectifying that 
evil. 

don’t know how Earl Kintner, the distinguished counsel of the 
Federal Trade Commission—if these bills were enacted—would have 
more problems of policing than he has now. The only way I see these 
measures would affect the economic scales would be this: that where 
so long they have been weighted in favor of the big national direct- 
buying chains, they would be weighted a little in favor of the small, 
independent merchant, and I think the time has come to give him a 
break, and the FTC, if it wants to, can do a good job. 

I know they need money, and I am all for that, too; but neverthe- 
less, it won’t be as confusing, I believe, as they re present it might be. 
But even if it is, let’s try- -let’s try to get this legislation out. 

If it is bad legislation, and it is unworkable or brings about dis- 
parities that cannot be justified, we can always repeal it or amend it, 
but let’s not sit still and watch this rapid growth of the American 
economy being subdued and taken over by a few big cartelized opera- 
tions without lifting our hands to effectively do something to stop it; 
not only stop it—it is not enough to destroy the monopoly itself or to 
curb it or confine it, but we have got to do something to help little busi- 
ness; and if this legislation will enable little business to put merchan- 
dise down in its store where it can be competitive with the big national 
chains, we will have taken a long step toward solving an economic 
dilemma which is now confronting our people. 

So, in behalf of my association, I sincerely urge and advocate that 
the subcommittee give favorable consideration to this legislation, and 
that the Judiciary Committee report the same out onto the floor of the 
House wih the recommendaion that the same do pass. 

Thank you, sir. 

Mr. Rogers. Thank you, Governor. 

(The complete prepared statement of Mr. Arnall is as follows:) 


STATEMENT OF ELLIS ARNALL, FORMER GOVERNOR OF GEORGIA, MEMBER OF THE LAW 
FirM OF ARNALL, GOLDEN, & GreGory, ATLANTA, GA., AND GENERAL COUNSEL, 
NATIONAL FROZEN Foop DISTRIBUTORS ASSOCIATION, BEFORE THE ANTITRUST 
SURCOMMITTEE (SUBCOMMITTEE No. 5) OF THE House JUDICIARY COMMITTEE 
ON JUNE 26, 1959 


Mr. Chairman and distinguished gentlemen of the Antitrust Subcommittee, 
my name is Ellis Arnall, member of the law firm of Arnall, Golden & Gregory, 
Atlanta, Ga. I appear before this subcommittee in my capacity as general coun- 
sel for the National Frozen Food Distributors Association. 

I enthusiastically support the so-called mandatory functional discount bills 
pending before this subcommittee. 

Historically and factually, one of the great and imperative universal demands 
of mankind, and one of the greatest essential guideposts throughout the entire 
story of civilization, has been the craving of man for better and more abundant 
food. Wars have been waged and fought for food. Every succeeding American 
generation can well be healthier, stronger, larger, and happier by reason of the 
increased contribution made to its welfare by the food industry. 

Science and research have taken giant steps forward toward solving the age- 
old problem of providing adequate, healthy, convenient, and tasty foods. And it 
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is this scientific advance which has culminated in the basic growth and ex- 
pansion of the great frozen food industry with which National Frozen Food Dis- 
tributors Association is so importantly identified. 

One of the pressing problems which now confronts our people deals with the 
channels of distribution of foods and frozen foods and other essential items of 
trade and commerce. These channels of distribution are, with each succeeding 
year, becoming more tightly controlled by monopolies, cartels, mergers, and an 
economic and physical “bigness” which carries with it unfair price advantages 
which discriminate against the independent retail merchant, the wholesaler, 
the distributor, and the consumer. Later in this statement, I will briefly discuss 
the precarious and dangerous position in which the monopoly growth, merger 
trend, and cartel domination of the food industry is placing the housewife and 
the American consumer. 

The House Smali Business Committee, in January 1957, predicted that within 
18 years all distribution and service businesses in the Nation would be controlled 
by corporations having assets of more than $100 million each. However, the 
hard facts are that with the rate of mergers, the rate of growth of monopoly 
or semimonopoly—and the increasing death rate of small business in this coun- 
try—today businesses are closing at the rate of 16,000 a year, and the birth 
rate of new businesses in America is drastically slowing down. These statistics, 
facts, and figures are easily obtainable. 

In the period from 1953 to 1958, 273 food chains involved in acquisitions or 
mergers had been reduced to only 77 at the close of 1958... Such concentration 
of national food store chain ownership and economic power poses a real prob- 
lem for the food producers, the wholesalers, the distributors, the independent re- 
tail grocer, and the entire American public. Fewer food chainstores are doing 
more and more food business each year. 

Since 1955 a minimum of 2,657 locally operated food stores have been swallowed 
up in merger acquisitions. It is estimated on good authority that the annual 
sales volume acquired by these said acquisitions is $2,824,830,000. This volume 
equals the current total sales of grocery stores in 14 States—Arizona, Arkansas, 
Delaware, Idaho, Montana, Nebraska, Nevada, New Hampshire, New Mexico, 
North Dakota, Rhode Island, Utah, Vermont, and Wyoming. 

Stated another way this total estimated annual dollar food sales volume of 
the 2,657 locally operated food stores which have been acquired by large na- 
tional chains through mergers since 1955 is greater than the current combined 
yearly food sales in all grocery stores in the 15 metropolitan areas of Atlanta, 
Ga.; Birmingham, Ala.; Columbus, Ohio; Dayton, Ohio; Denver, Colo.; Fort 
Worth, Tex.; Indianapolis, Ind.; Louisville, Ky.; Memphis, Tenn.; Miami, Fla. ; 
New Orleans, La.; Portland, Oreg.; Rochester, N.Y.; San Diego, Calif., and 
Seattle, Wash. 

Accordingly, in only 4 years merger acquisitions of retail food stores have 
brought to the big national food chains a dollar food sales volume greater than 
either the total grocery store sales for 14 States or for 15 large metropolitan 
areas." This rushing trend and overpowering movement should clearly alert 
the Congress and the people to the dangers inherent in the food distribution 
monopoly which is steadily and tightly fastening its talons on the throats of 
every American. 

I have stated that the consumer will suffer as a result of this monopoly trend 
in the food business. I state this as a fact, full well realizing that always the 
siren voice of monopoly sings the song that through monopoly the consumer 
will be afforded cheaper prices. 

Historically this song has enabled the robber barons, the monopolists, and the 
cartelizers to lull the public into sleep while the fetters of monopoly are being 
securely forged to enslave the people. 

When once the monopoly is complete and absolute, the monopolists raise prices 
to the highest degree possible. They continue to increase prices and extract from 
the public as much of the public’s dollar as it is possible to extract. Thus, the 
public will inevitably suffer. When the public finally awakens and howls to high 
heaven, the monopoly chain and enslavement is complete. The next step histori- 
cally is that Government steps in and takes over the monopolized industry in- 
volved. In other words, in order to uproot the monopoly when once it is com- 





1Recent report by the A. C. Nielsen Co. printed in the Pacemaker, issue No. 10, May 28, 
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*The “Merger Movement in Retail Food Distribution, 1955-58,” published by the Na- 
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plete, Government must either break it up—and this becomes increasingly diffi- 
cult to do—or operate the monopoly as an adjunct of Government. 

If monopoly is bad per se, the food distribution monopoly is one of the worst 
of all monopolies, because food is absolutely essential to the people. The chan- 
nels of food distribution, when once completely monopolized, will extract toll to 
support the monopoly from every mouthful of food consumed by every citizen of 
the United States. 

Moreover, when once the retail food monopoly is complete through working 
arrangements between national chains, the next step in the process is the verti- 
eally integrated food monopoly whereby the monopoly power not only controls 
the retail distribution and sale of food, but this monopoly and economic power 
will actually control the farmer who grows the food, the processor, manufac- 
turer, warehouseman, trucker, the cattle rancher, the stockyard, and the entire 
course of the movement of food from the time it is planted and grown until the 
time it reaches the consumer’s table. 

One of the most insidious elements in the food distribution monopoly is that 
the big national chains are able to buy food from the packer, processor, and 
manufacturer at a cheaper cost than the small independent retail merchant can 
purchase the same food. This is true because the big national chain buys di- 
rectly whereas the small independent merchant must be serviced by the essential 
wholesaler and distributor. 

Price discriminations and unearned fictitious promotional allowances are en- 
joyed by some of the more unscrupulous large retail chain organizations, and 
this creates another tremendous improper incentive for mergers. 

There is now pending before your subcommittee of the House Judiciary Com- 
mittee legislation known as mandatory functional discount legislation. This 
proposed legislation would amend the Robinson-Patman law and, if enacted, 
would require the packer, processor, and manufacturer to sell to wholesalers 
and distributors at a price which would enable the independent food merchant 
who buys the merchandise from the wholesaler-distributor to remain reasonably 
competitive with the large direct buying national chains. Such legislation may 
well save the day for the small independent store and for the wholesaler-dis- 
tributor who serves the independent merchant. 

I understand that there are now pending before the House Judiciary Commit- 
tee the following measures: H.R. 927 by Rogers of Colorado, H.R. 848 by 
Montoya of New Mexico, H.R. 2528 by Donahue of Massachusetts, and H.R. 
2788 by Osmers of New Jersey. 

For a long while the National Frozen Food Distributors Association, together 
with other associations and individuals, has been increasingly concerned that 
the present judicial and Federal Trade Commission interpretations of the Rob- 
inson-Patman Act are driving American wholesalers and distributors out of 
business and are destroying their customers who are the small independent 
retail establishments in every line of commerce. 

Under prevailing constructions, the Robinson-Patman Act requires each man- 
ufacturer, packer, and processor, to sell to each of its customers goods, services, 
and merchandise at nondiscriminatory prices. Ironically, this, we insist, actu- 
ally results in unconscionable discrimination. 

The manufacturer generally has two types of customers: (1) wholesaler-dis- 
tributor A and (2) large direct-buying chain retailer B. Now, nondirect buyer 
©, a small independent retailer, necessarily becomes involved in the relationship 
which exists between the manufacturer and his two customers A and B. 

This is true because small independent retailer C buys from wholesaler A 
and yet small independent retailer C must necessarily compete for business and 
sales with large direct-buying chain retailer B. 

It is quite clear that under the Robinson-Patman Act, when the manufac- 
turer sells his product to wholesaler A and to large direct-buying chain retailer 
B, he cannot sell at a higher or lower price to B than he sells to A or vice versa, 
since a discriminatory pricing structure would result. But the case at issue is 
not as simple as the law would make it appear because, while the manufacturer 
has not discriminated against the wholesaler-distributor, nor against the large 
direct-buying chain retailer, the manufacturer has, nevertheless, caused dis- 
crimination to be practiced against the small retailer C, who of necessity must, 
under our economic system, buy from wholesaler A. 

Thus, the actual application of the Robinson-Patman Act prevents the small 
retailer C from ever becoming and remaining competitive with the large direct- 
buying chain retailer B. 
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The operation of the act is destroying the wholesaler because, unless he keeps 
his prices at such level that his customer, small independent retailer C, can 
remain competitive with large direct-buying chain retailer B, the wholesaler will 
lose his customers as they fall by the wayside and since the wholesaler cannot 
sell to the large direct-buying chain retailer, he has no customers remaining. 
Therefore, a great segment of American business will inevitably cease to exist 
through the present operation of the Robinson-Patman Act. If the wholesaler- 
distributor A sells to small independent retailer C at prices which would keep 
© competitive with B, the wholesaler would have no profit because he would 
have to sell at cost and therefore would be forced out of business. 

Strangely enough, the Robinson-Patman Act prevents price discrimination as 
between customers of the manufacturer, although the wholesaler A is not the 
competitor of the large direct-buying chain retailer B. The act, moreover, pro- 
vides built-in discrimination between actual competitors in that large direct- 
buying chain retailer B buys at a lower price from the manufacturer than non- 
direct-buying small independent retailer C can possibly buy from wholesaler A. 

It is high time that grave concern be felt about the survival of the real bul- 
wark of our economy—the small businessman, the small independent retail mer- 
chant, and the small wholesaler-distributor. 


It is my sincere belief that no greater service can be rendered to the American 
people than for this Antitrust Subcommittee and the House Judiciary Committee 
to favorably report this proposed mandatory functional discount legislation. 
It will go a long way toward keeping small and independent business alive by 
giving it the fair economic competitive opportunity which it deserves. 

Mr. Maerz. Governor Arnall, as I understand it, the present bills 
define the term “price discrimination” as used in section 2(a) of the 
Robinson-Patman Act; is that right? 

Mr. Arnau. That is my understanding. 

Mr. Materz. As I understand these bills, if the manufacturer did 
not grant the wholesaler a price differential over the direct-buying re- 
tailer, there would be a price discrimination; is that right? 

Mr. Arnau. Correct. 

Mr. Maerz. But yet there would be no violation of the Robinson- 
Patman Act unless the Federal Trade Commission or the plaintiff was 
able to establish competitive injury. 

Mr. ARNALL. Correct. 

Mr. Maerz. So then under these bills functional discounts would 
be required only where the failure to impose such differentials have the 
effect of causing competitive injury. 

Mr. Arnau. Correct. 

Mr. Maerz. Let me ask you this: 

Present section 2(a) permits cost justification as a defense to a 
charge of price discrimination. 

Would the cost justification defense be applicable under these bills? 

Mr. Arnatu. Mr. Maletz, that I can’t answer, because I don’t know. 
I am not in position to answer that question. 

Mr. Marrrz. We asked the same question of the Department of 
Justice and got the same answer; they don’t know either. 

What is meant by the language in lines 4, 5, and 6 of page 2 of the 
bills which reads as follows: 


Provided, however, That where the seller restricts the functional classes and 
the number of persons in each functional class to whom he sells his commodity 
or commodities on a direct basis. 


What is the meaning of that language? 

Mr. Arnau. Well, the way I construe that is where the seller sets 
up the type customers he is going to service for example (1) whole- 
saler distributors; (2) retailers. They become the functional classes 
and from that time on the application of the bill applies. 
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Mr. Maerz. Could it mean this, that where the manufacturer de- 
cides that he will sell to everybody, to wholesalers and to any retailer 
on the same terms, these bills would not be applicable ? 

Mr. Arnau. Herbert, it might mean that. My own judgment is 
that the way it is drawn it seems to me that the first thing, to make it 
applicable is in cases where it says where the seller restricts the fune- 
tional classes or sets up functional classes, and if he announced that, 
“Tam going to have a one-price policy,” and undertook to qualify that, 
why, I am not sure this language as drafted would reach him. I am 
not sure. 

Mr. Maerz. Well, is this language designed to get at this type of 
situation: Where a manufacturer, as a matter of distribution policy, 
decides to sell to any wholesaler or any retailer, large or small, at 
the same price, the small retailer is not hurt because if he can’t get 
a favorable price from the wholesaler he can go directly to the manu- 
facturer and therefore would not be discriminated against vis-a-vis 
his large retailer who buys directly from the manufacturer? Do you 
know if that is the purpose of this language ? 

Mr. Arnati. That I don’t know. 

Mr. Matetz. As you know, Governor, many small retail stores have 
organized buying cooperatives to buy their merchandise in quantity 
on the basis of a wholesale price from the manufacturer. 

Would the present bill prevent these establishments from getting 
a wholesale discount ? 

Mr. Arnati. Mr. Counsel, I have given quite a bit of consideration 
to that, and let me go back before I even say I do not know. 

Under the present economic climate, the only way a small business- 
man has a chance, unfortunately, of staying in the competitive game 
for long, is that he is forced into the buying co-op deal: that is the 
truth, and it may interest you to know, Mr. Chairman, that I repre- 
sent some 40 or 50 food people , who were h: vines st could not sur- 
vive, and we set up a buying cooperative, and it is a national one 
scattered all over the country, and this does give us some relief. 

But, Herbert, the important thing is that it is a travesty on the law 
to say that the only way an indepe sndent merchant can st ay competi- 
tive or stay in business is you drive him into a co-op which actually 
costs the Government money. 

It is a ridiculous kind of position. 

Whether this applies or not, I would say we would have to study 
the co-op, its functions, the way it is set up, who take title to the 
merchandise, a thousand and one questions. 

Mr. Materz. The point is, Governor, there would be a possibility, 
depending upon construction, that these bills would prohibit these 
buying cooperatives from getting a wholesalers discount, and to that 
extent r might hurt these small retail establishments—— 

Mr. Arnatu. Who are in a co-op? 

Mr. Maerz (continuing). Who are members of a co-op. 

Mr. Arnau. This, I would say: I told you I would study this be- 
cause I have had some concern about the meaning of it. 

The only conclusion I would reach is we would have to study the 
composition of the buying cooperative. 

As you know, they do not fall into any one pattern. They are as 
varied as the rainbow in the way they operate. 
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Some of them are paper organizations operating purely illegally, 
in my judgment, but nevertheless by pooling their orders on paper, 
with each member taking title and credit risks, the are getting price 
advantages. 

Others—there is a corporation that buys the merchandise, takes title 
to the merchandise, warehouses the merchandise, and supplies the 
member. In that situation he almost—that type of co-op is almost 
a wholesaler function, you see. 

Now, we could go all down the gamut. But again I think we would 
have to look at the structure of the one we are talking about. 

We could not generalize on whether this bill is applicable or not. 

I think, quite frankly, the way I construe the bill, that if there was 
a pure buying cooperative corporation that served the functions of a 
Sickenales by taking title to the merchandise, by being responsible 
to the seller for the credit, that is, being obligated for it, storing the 
merchandise, delivering the merchandise to the members, I think that, 
in my construction, it would come under the bill of being a wholesaler 
and getting the price. 

On the other hand, the other type cooperatives that could not come 
ander it. I think that would be my answer to it. 

Mr. Marerz. Would the same situation and the same answer be 
true with respect to agricultural cooperatives ? 

Mr. Arnau, Yes. 

Mr. Maerz. Now, Governor 

Mr. Arnau. Of course, as you know, in the agricultural coopera- 
tives, basically the strength of the agricultural cooperatives has been 
in the buying—have been in the selling and not the buying. The his- 
tory is they banded together to sell their products rather than buy. 

Mr. Maerz. Under this proposed legislation how can a manufac- 
turer determine whether the amount of the functional discount he 
grants the wholesaler is reasonably calculated to enable the whole- 
saler’s customers to compete with retailers who buy directly from the 
manufacturer? How can he do that? 

Mr. Arnau. Mr. Counsel, that is a good question. But I will tell 
you it is not as hard to answer as the question would indicate for the 
reason that in the food business, with which I am familiar, and I am 
sure it is true in all businesses, there are voluminous cost studies made. 

We have figures on what it costs to grow the stuff, what it costs 
to pack it, what it costs to ship it, what it costs to warehouse it. All 
of these things are quite easily ascertainable. 

jut, leaving that aside, let us not get technical on the question. I 
say that the answer to that type inquiry, and the answer to all Earl 
Kintner said in his statement about the problems of policing this thing, 
resolves down to one very simple thing, good faith. 

If a seller took a statement or an affidavit from a purchaser_as to 
how he was going to sell it, and so forth. I think anv good-faith appli- 
cation would be sufficient. T do not think it would have to be mathe- 
matically computed. That is my belief. 

Mr. Materz. Would the manufacturer then have to make some 
ascertainment of the wholesaler’s costs and prices, and the whole- 
saler’s customers’ cost and prices 

Mr. Arnau. I do not think so. 

Mr. Materz (continuing). As well as the costs and prices of re- 
tailers who buy directly from the manufacturer to determine whether 
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these discounts are reasonably calculated to enable the wholesaler’s 
customers to compete ? 

Mr. Arnau. I do not think so. 

Mr. Materz. Why not? 

Mr. Arna.L. I just do not think so. I think in pricing if you go 
down here to A. & P. or Safeway in Washington to get a can of toma- 
toes, you have the price of it, and you go to the wholesaler and see 
what he is selling it to the retail store for, I mean the average, and it 
would be quite easy to see what the disparity was. 

But, leaving that aside, let me call attention to this, that under 
the present application of section 2(a), as administered by the FTC, 
the Justice Department attorney said, again calling attention to wh: at 
he said before this committee, that today the law technic: ully gives 
the man the right, the seller, to have technically two classes, whole- 
saler, retailer prices. 

But, he says, he is at his peril to compute it, so he just does not 
compute it. 

Now, this law would turn the worm, so to speak, and put him at his 
peril not to compute, but if he computed it in good faith and had the 
classes, I think it would work. That is my belief. I may be naive, but 
that is my belief. 

Mr. Maerz. This, Governor, is what the Justice Department says 
at pages 9 and 10 of their statement, and I would appreciate your 
comment: 

Should the supplier be able to determine accurately in light of the respective 
efficiencies, costs, and bookkeeping practices of different wholesalers just how 
big a discount to each would satisfy the bill, he would risk violating another 
branch of the Robinson-Patman law, for to the extent his calculations disclose 
that he must give different prices as between two wholesalers competing with 
each other, this differential as between competing wholesalers would be deemed 
a price discrimination and a probable violation of the act. 

Mr. Arnau. Mr. Counsel, I do not believe that is true. Let me tell 
you why I do not believe that is true. 

” The law does not say he has got to compute it with mathematical 
punctilio. It simply says that the pricing shall be an amount reason- 
ably calculated. 

Mr. Matrrz. But in determining the discount to be afforded to 
wholesaler A, the manufacturer would have to ascertain whether it is 
reasonably cale ulated to enable that wholesaler’s customers to com- 
pete with direct-buying retailers. 

That manufacturer then might have to give an entirely different 
discount to wholesaler B. 

In that kind of a situation would the manufacturer not risk vio- 
lating the Robinson-Patman Act, section 2(a), or would the pro- 
visions of the Robinson-Patman Act, section 2(a) in this area be re- 
pealed by the pending legislation ? 

Mr. Arnaut. Mr. Counsel, I do not know how many angels can 
dance on a needle point. 

We are now in legalistic court decrees, and so forth. But I say 
to you, frankly and fairly and very sincerely, that actually I think all 
that is envisioned and contempl: ited by this series of pending meas- 
ures that in every trade it is well known that every seller either has or 
can have prices that he sells at wholesale, and prices that he sell at 
retail. 
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Now, if they are realistic prices, and made in good faith, I think it 
is sufficient. I do not think he has got to compute what he ought to 
sell in Denver for and what he ought to sell in Grand Junction. 

I mean, I think it has got to be dealt with objectively in good faith, 
that is my belief. 

Over and above that, suppose he did technically violate the law? 
I do not know any businessman today who is not technically violating 
the law every minute his store is open. But the FTC is supposed to 
have some reason and judgment and objectivity, and they could 
make this work or they could destroy it, and you know that. 

Listen, all of us who have been in Government, we know this. We 
have got a peculiar attitude, most of us, the public think the laws 
run the Government. 

Laws are the framework. But you can give me, Mr. Maletz, a man 
who is the head of OPA or OPS, who believes in it, and with a 
mighty skimpy law he can do a good job because he is a good admin- 
istrator who wants to make it work. 

You give me a man who is the head of public housing, whose con- 
cept is not in favor of public housing, I do not care how many laws 
you have got on your books, he can destroy the program, is what I 
am trying to say. 

There is a realm of judgment, there is a realm of reason. We do 
not have to spell all this stuff out, A, B, C. 

We assume that we have public officials, we have committees of 
Congress who ride herd on these agencies, to see that they try to 
do what is right. 

Look, let us assume that this legislation does result in some 
confusion. 

It would be, it seems to me, up to the regulatory agency to try to 
minimize it. 

I say this: Assuming that that may be some semblance of truth, 
that it would be confusing a little bit for a while, what we have got 
is such a terrible deal that we do not even give it a devil’s choice. 

If we jump from the skillet into the fire it is not going to matter 
because like it is now we are dying. It is a day of grow big or die 
and I weep for little people who try to stay alive in these competitive 
conditions. 

So again, Mr. Counsel, while I appreciate the legalistics involved, 
and the interpretations I am being so naive as to approach the prob- 
lem from the standpoint of the evil. 

We supply a remedy, and if that remedy is inadequate, let us 
correct the remedy to where it will become more adequate in dealing 
with the evil. Thank you. 

Mr. Maerz. That is all. 

Mr. Peer. I have a few questions, Mr. Chairman. 

Mr. Arnall, is it fair to say that one result of the enactment of 
these proposals would be to compel manufacturers to sell to whole- 
salers at different prices than they sell to integrated retail firms? 

Mr. Arnati. Than integrated retail firms, yes. 

Mr. Peer. If that is true, then would not integrated companies in 
the food industry be forced to sell their products at higher prices? 

Mr. Arnatu. Well now, I would say this: In my statement I dealt 
with it somewhat—what we are saying, in effect, is that turning the 
economy over to monopoly we get lower prices. 
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Monopoly can always give you lower prices; nobody can deny that, 
But the reason they give you lower prices is not because they are 
efficient operators but because, by reason of their economic power 
they can make demands and get free merchandise and price con- 
cessions and price benefits that little people cannot get. 

Monopoly can give us a lower price, until they have successfully 
eliminated competition, and then they raise prices. 

This is always the history of monopoly. 

Mr. Peer. Governor, where do they get those additional benefits 
if not through their ability to buy on an ‘efficient basis? 

Mr. ARNALL. W ell, we can give you citations. Mr. Schanffler, 
who has got a statement, can do that. 

Here is the way they do it. They go to a packer of frozen foods 
and they say, “We can buy’”—this is the A. & P. or some big chain— 
“We can buy so many thousand cases and give you so many feet, of 
storage space, display space. But what we want is for every time 
we buy 10 cases we want you to give us 1 free.” 

Now, we have got illustrations, documents to where a frozen food 
manufacturer did this very thing.. 

He sent the notice out to the big chains and said, “Look, we have 
been negotiating here, and we have been talking, and I am going to 
give you 1 for 10 free,” and inadvertently it got to a little distribu- 
tor, a copy of this thing. 

So he called the manufacturer and said, “I want that deal,” and 
the m: er or -spey said, “Oh, no, that is just for the big,” whatever it 
was, A. & P. or Kroger or somebody, and the little man said, “Well, 
I am going down to Washington and raise hell about it.” 

He says, “Look, you can’t do that to me.” 

The next thing the fellow got a telegram which said, “All of these 
deals are off. We have canceled them for everybody.” 

I insist that big business it is not efficient. I say big business does 
not gain its dominance through efficiency. It gains its dominance 
by the benefits of having a long, fat pocketbook, and being able to go 
into the marke tplace to where it can get concessions; that is 7 belief. 

Mr. Peer. Under these bills would the integrated buyer be placed 
in the same position as the independent retailer, as you envision the 
interpretation of these bills? 

Mr. Arnaty. The integrated buyer buying from whom? 

Mr. Pret. Buying from a manufacturer. 

Mr. Arnaty. Not in his integration—are you talking about hori- 
zontal or vertical integration ? 

Mr. Peer. I am just talking about any organization which, be- 
cause of its size or its pooling of assets, can get advantages in pur- 
chases from a manufacturer 

Would these groups, would any of these groups be forced into the 
position of retail purchases under, as you envision the administra- 
tion of these bills, or would they still have advantages over the 
individal retail purchasers? 

Mr. Arnatu. Well, under this bill, so far as in any specific case, 
if the John Doe Packing Co. or the seller, and A. & P. went to them 
to buy, as I understand it, they could not buy at the same price a 
wholesaler could buy from the John Doe Packing Co. 

Mr. Peer. Right. 
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But will there still be a further breakdown of function, and will the 
big buyers still have an advantage over the individual independent 
retailer ? 

Mr. Arnaui. Breakdown in what kind of function ? 

Mr. Peer. In other words, will the big buyers still be able to real- 
ize economic advantages over the independent retailer which, as I un- 
derstand it, these bills are designed to help. 

Mr. Arnau. The answer to that is, of course, they can. But this 
will be a long step in eliminating one of the advantages, by anyone 
who has got—if you and I go to an auction and you have got unlimi- 
ted funds, and i am restricted, and we want the merchandise, you 
can always buy it and I cannot because of the long pocketbook. 

Bigness carries with it certain implicit advantages, but certain 
disadvantages, too. 

But the point I make is this, and this is all: We are not having an 
honest, fair, competitive economic contest when we sit in at a game 
you, an independent small merchant, and me, a big chain, when I put 
the merchandise in my store, buying from the same man who makes it 
here, you buying through your channels, and me mine, when I put 
it into my store at a lower price, drastically lower than you put it into 
yours, you cannot possibly compete with me, and that is what we 
are trying to do. 

Look, I believe that because someone is big it is not an evil. I told 
the Small Business Committee over there yesterday, I happened 
to have a company that we are going to make a billion dollar com- 
pany in the next few years, and the way we are doing it, we are ac- 
quiring other companies, and the way we are acquiring them we just 
print stock and get all their money and jena and inventory. It is 
a wonderful way to do it, and this is the prevailing way. 

I say anyone would be a fool not to take advantage of this climate. 

But what I bemoan is the climate, and what we must do, and this 
is just one of the ways we can move forward, is to try to equi alize 
the game so that our competition will not be playing with loaded 
dice. That is all we are trying to do. 

Mr. Peer. Do you believe the enactment of these measures would 
force an unscri ambling of the Serene e processes which have grown 
up in recent years in the food industry ? 

Mr. Arnau. I do not know whether it would unscramble, but I 
think it would define and restrict and defer the further growth of 
this type of food monopoly. 

Mr. Peer. And that is—I want to interpret you correctly—and 
that is because you feel that their growth has not been necessarily re- 
lated to the efficiency of the oper: ation? 

Mr. Arnau. That is right. 

Mr. Peet. Of these big chains, but simply because their economic 

Mr. Arnau. Price advantages. 

Mr. Peer. Right. 

Mr. ArNALL. Where they buy the merchandise cheaper. 

Mr. Pzer. I have no further questions. 

Mr. Arnau. Correct. 

Mr. Rogers. Thank you, Governor. 

We appreciate your appearing and giving us the benefit of your 
knowledge in this matter. 
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Mr. ArnaLL. Thank you so much. Thank you, Mr. Chairman and 
gentlemen. 

Mr. Rocers. Our next witness will be Mr. Harry K. Schauffler, ex- 
ecutive director of the National Frozen Food Distributors Associa- 
tion. 

Mr. Schauffler? 


TESTIMONY OF HARRY K. SCHAUFFLER, EXECUTIVE DIRECTOR, 
NATIONAL FROZEN FOOD DISTRIBUTORS ASSOCIATION 


Mr. Scnavurrier. Mr. Chairman, I appreciate very much in behalf 
of the association being here when you are developing such interest- 
ing points about very, very vital legislation to our industry and to 
all small businessmen. 

I am here in the same capacity as Governor Arnall, representing 
specifically the Frozen Food Distributors Association of the country, 

We have our headquarters in New York, and membership in all 
of the 50 States. 

I also have here our president, Tom Kirk, from Cleveland, Ohio. 

Mr. Rocers. We are glad to have you here. 

Mr. Scuaurrier. And he can speak, of course, of the very practical 
problems in his extensive experienc e in Ohio and in his contacts with 
the membership throughout the country. 

I have quite a good deal of text here, Mr. Chairman, and I know 
that you have quite a few witnesses today, so with your permission I 
will just read a few extracts and ask if the cases and so on can be put in 
the record. 

Mr. Rogers. All right. If it meets with your approval we will file 
your statement in the record and then you can refer to any part of it. 

Mr. Scuaurrter. I will read a few paragraphs because I think they 
deal with some of the questions that have just been brought up here 
this morning. 

Mr. Rogers. Go right ahead. 

Mr. Scuaurrier. One of the points is as to whether the food busi- 
ness is peculiar. 

The food industry, as of course you gentlemen know, is the largest 
in the Nation, and certainly among the most competitive since mil- 
lions of votes are cast every single ‘a: iy by consumer buyers going in 
person and by phone to the polling places, that is, the big and little 
grocery stores in every size community throughout the Nation. 

I think this is a very important point for the consideration of the 
Department of Justice and the Federal Trade Commission when they 
say how can you tell whether you are doing the right thing. The vote 
is cast every day. 

Every single brand knows regularly exactly how well it is doing 
through a direct buying chain set up or through the independent 
stores in W ashington, D.C., if Washington is a point in which they 
are interested. 


The facts do not have to wait for an election every 2 years or 4 


years. They are voted on daily, and the reports in that connection are 
generally in weekly. 


Now, because of its dominant position in the American economy, 
bad practices which become established and legalized in the food 
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industry are almost certainly bound to infect other industries even- 
tually. This is already becoming obvious to the drug trade, the cig- 
arette trade, the candy trade, the book publishers, the manufacturers 
of small electrical equipment, cosmetics, and so forth. No matter how 
ethical their previous distribution channels nor how sincerely their in- 
dustry had worked to improve their products and provide genuine 
values at honest prices, their previous standards of fair competition 
must be laid aside. If the major national food chains and supermar- 
kets are to consider handling a given nonfood item they will do so only 
if they can dictate on the basis of food industry practices regardless as 
to whether this may prostitute the higher standards of the other indus- 
try. If such industries as those already affected are on the way to 
being forced to food industry practices our American economy will 
likely require that ultimately the oil industry, motors, farm equip- 
ment, electronics, insurance, and all other industries likewise conform. 

Once upon a time the food industry was very simple, and we would 
not have any discussion like we have today. It was four layers. The 
farmer grew the food. The processor prepared it for consumption. 
The wholesaler bought it from the processor, and distributed it to the 
retailer, who sold it to the consumer. 

The wholesaler bought it from the processor and endeavored to im- 
prove the efficiency of the distribution process, and he distributed to 
the retailer who is competing with a smile, and with other personal 
service practices that encourage the housewife to come to the retailer 
to buy there rather than from his competitor. 

‘air, clean, and honest competition on the whole, existed between 
each group, within each group. 

Now the big national chains have changed that. They were smart 
enough not to launch a direct attack on the popular corner grocer. 
Rather, the first man to go out of the chain scheme was the wholesaler. 
He was eliminated when the chains began to bargain directly with the 
processor. 

We are now witnessing the demise of the small processor as well. 
The fact that this frozen food business is younger than the canned food 
business means that such failures have not affected us too much as yet. 
But I was looking over Dun & Bradstreet figures yesterday, and I 
noticed that the rate of bankruptcies in the frozen food processor 
group is increasing or has increased something like 50 percent for the 
last 3 years as against the preceding 3 years. 

The trend is following the canned foods industry of eliminating the 
little fellow, because the food industry, I reiterate, is dominated by the 
big retail outfits, not by the manufacturer outfits. This is where it does 
differ from many other industries. 

The hold these national chains already have on the frozen food 
business is, perhaps, as sharply illustrated as anything by the situation 
in Florida to which Governor Arnall referred. This we have on the 
authority of the Federal Government which has paid for the collec- 
tion of statistics, very comprehensively, in connection with oranges, 
in general, and the orange juice concentrate, frozen concentrates, in 
particular. 

Ten short years ago only was the point at which frozen concentrates 
began to be introduced to the American public, and the figures show 
those were introduced by the independent grocers of the country, 
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and they were introduced all over the United States bit by bit, and 
found to be a convenient, timesaving and less costly way of having 
orange juice for breakfast or for other times of the day. 

The big chains did not introduce frozen concentrates. They are 
only interested in something which has an established consumer de- 
mand. It was all of these independent grocers who pioneered and 
built the frozen concentrate business. 

Let us turn to the figures, the latest figures here, which for 1957, 
gathered by the Federal Governme nt are as follows: 

Three national chains, A. & P., Safeway, and Kroger, sold 37 per- 
cent of the frozen orange juice sold at retail. 

The smaller chains sold 43 percent, and the independent ret: nr 
who had pioneered and built this bentitiful development, sold just 
percent, all of them together, several hundred thousand stores. 

To me, those are really frightening figures. Three men control a 
third of our business, three buyers. 

If I were a Florida orangegrower, I would certainly be a little badly 
frightened at the prospects ahead as more and more orange groves 
come into being, and the effects of the last feeze disappears, and we 
have plenty of oranges, and we know three men with, perhaps, some 
of the smaller chains following along, can dictate what prices I, as a 
grower, am going to get, and whether it is really worthwhile to bet 
my grove. 

So it is a situation which has deve loped 1 n 10 years in the most 
successful customer advance I know of in the food industry, the beau- 
tiful growth of the frozen orange concentrate business, in one short 
decade. 

I have in my formal statement several illustrations or indications 
from some of the distinguished publications in the food business as to 
some of these monopoly trends—in the poultry industry, in various 
fruit and vegetables, and so on, but I will skip over most of the cases. 

I just call attention to one, a report which just came in to me from 
one of our small members just before I came down to Washington, in 
which, by mistake, the chain offer was sent to him. It was a hundred 
percent extra for free for everything you purchased of that brand. 

He called up promptly to say he would really like to buy some of 
these commodities if he got one free for every one he purchased. He 
could really put his independent retailers into good competitive dis- 
tribution on th: ut basis. 

The processor’s representative said, “I am sorry, that is the chain 
price. You as a wholesaler only get 10 im free. You only get 1 
free for every 10 cases purchased.” 

This is not an isolated example, but it just happened to be the most 
recent one that came to us before I came to Washington. It is typical 
of what power can do. 

There is no efficiency in the chain setup which indicates they should 
receive 1 free for every case purchased, whereas the independent re- 
tailer is only entitled to one free for every 10 cases purchased. 

It is merely sheer economic power. If I can come in and say, “I am 
going to throw your produc t out of 500 stores,” and the 500 stores are 
scattered over 2 or 20 States, those stores are no bigger than 500 simi- 
lar independent stores in those States, but because I can say, I as one 
buyer alone can throw you out of all of those stores, I guess you had 
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better give me a special arrangement. Now, you get your lawyers and 
find out how to make it legal under the Robimson-Patman Act. 
Maybe it is on some special quantity discount, so big that nobody else 
can meet, it nationally, although many a wholesaler is a bigger buyer 
than any chain in any given area. 

But it is up to the processor to make it look good and legal, and 
that is what is happening. That is one of the reasons for this trend 
toward monopoly that we are seeing. 

These practices in cases we have cited may help to an understand- 
ing of i the wholesalers throughout the Nation have become so 
concerned about the plight of the independent grocer who furnishes 
those personalized services that. are so handy around the corner, and 
who is a pioneer in offering new and better items, and yet who is on 
his way out because of the buying practices dictated by powerful 
national chains who refuse to meet him in fair competition. 

The food processors’ hands are tied. I think you can readily see 
why. These chains are customers of his, too. These food processors’ 
hands are tied by the very size of the dictator who is telling him what 
he is going to take, and also by the present applications and interpre- 
tations of the Robinson-Patman Aet. 

Only the wholesaler can service and keep the independent store 
on a competitive basis, provided the chain buyer can be required to 
compete only on fair terms. 

It is not surprising that the chains have spotted this vulnerable 
point of attack that if seriously weakened will inevitably topple all 
aggressive independent retail competition; simply undermine the 
strong supporting base offered by the indepndent wholesaler. 

The direct deal forced upon the processor in order to eliminate the 
wholesaler from the chain scheme of operations, of course, does not 
eliminate the wholesaler function because the latter is a vital corner- 
stone in our American system of distribution. Only the wholesaler 
costs are concealed by being absorbed elsewhere. 

The processor who is forced to a no-profit deal with the big national 
chain must make his profit elsewhere if he is to survive, and he usually 
makes that profit through higher prices charged to consumers who 
buy the same item handled with equal or even improved efficiency 
by the wholesaler and independent retailer. 

Now, the chain itself does not, as a rule, absorb much, if any, of 
the actual wholesaler costs. The costs of the function are still there, 
but in place of having the local ready-to-serve wholesaler invest in 
inventory and pay the year-round cost of storing so many brands of 
popular foods or of other items, the chain forces these proper whole- 
saler costs back upon the processor. Out-of-stock costs are just pen- 
alties for the consumer, as are the losses of quality when financial 
shortcuts in unrefrigerated trucks or in store failures caused by cheap 
or missing supervision make proper zero temperatures a joke upon 
our industry. 

Those are the penalties forced upon the consumer or back upon 
the processor in order to “cut prices” in the chain outlet, but they 
are still costs in anybody’s language. However, under the FTC and 
the Department of Justice attitude about regulations, that is fair 
competition, even if the public is hoodwinked. 

Now, a number of approaches have been suggested to this problem, 
and we, in our association, and its various members feel that the 
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approach that Chairman Rogers and others with like mandatory fune- 
tional discount bills have made is the soundest one because it is so 
simple and so direct. 

It says when you are buying genuine service as a wholesaler, you 
pay what is proper for a wholesaler to pay. 

When you are buying to operate as a retailer, you pay what is ap- 
propriate for a retailer to pay. It is just that simple. 

There is not any really very complicated thing about it. When 
you come down to the economics of business I do not think if you 
gentlemen were sitting in the seats of the processor, the manufacturer, 
in this country you would have any doubt about who you are dealing 
with. You would know if I came in and said, “Look, I have got a 
deep-freeze, I want to buy candy by the case,” that I am just a private 
citizen; even though I call myself a wholesaler. I do not think the 

candy manufacturer would treat me as a wholesaler, so I do not think 
mecidiiie in practical business has any great problem about deciding 
just where the law would affect him and where it would not. The 
only problem, as I see it, on the part of the Department of Justice 
or of the FTC would be to decide who is trying to pull somebody’s 


leg, where the phony deals are, and attack those, not the legitimate 
business deals. 


Mr. Rocers. Thank you, Mr. Schauffler, and we appreciate your 
testimony. 


(The prepared statement of Mr. Schauffler follows :) 


STATEMENT oF HArry K. SCHAUFFLER, Executive DrkeEcTOR oF NATIONATI 


, Frozen 
Foop DISTRIBUTORS ASSOCIATION 


Mr. Chairman and distinguished members of the Antitrust Subcommittee, 
my name is Harry K. Schauffler, executive director of the National Frozen Food 
Distributors Association, which has its headquarters in New York City and 
members located in all of the 50 States. In behalf of the association I welcome 
this opportunity to thank you for this invitation to appear before your com- 
mittee, particularly at this time when you are considering the proposed bills 
to require a mandatory functional discount that would go so far to save 
hundreds of thousands of independent businessmen in the great food industry. 

I need hardly remind you that the food industry is the largest in the Nation 
and certainly among the most competitive since millions of votes are cast 
every single day by consumer buyers going in person and by phone to the poll- 
ing places—the big and little grocery stores in every size community throughout 
the Nation. 

3ecause of its dominant position In the American economy 
which become established and legalized in the food industry are almost cer- 
tainly bound to infect other industries eventually. This is already becoming 
obvious to the cigarette trade, the candy trade, the book publishers, the manu- 
facturers of small electrical equipment, cosmetics, etc. No matter how ethical 
their previous distribution channels nor how sincerely their industry had 
worked to improve their products and provide genuine values at honest prices, 
their previous standards of fair competition must be laid aside. If the major 
food chains and supermarkets are to consider handling a given nonfood item 
they will do so only if they can dictate on the basis of food industry practices 
regardless as to whether this may prostitute the higher standards of the other 
industry. If such industries as those already affected are on the way to being 
forced to food industry practices our American economy will likely require that 
ultimately the oil industry, motors, farm equipment, electronics, insurance, and 
all other industries likewise conform. 

Until others conform the food industry temporarily differs from most other 
industries in that it is dominated by a few large retail chains rather than 
by a few large manufacturers or processors. These big chains can and do as 


bad practices 


a rule dictate to the processor just what special benefits they must receive both 
pricewise and servicewise before they will display his product. Then the 
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smaller chains and larger supermarkets crawl in under the same direct-buying 
deal. 

If previous testimony may have left you with the notion that the food 
business is a jungle in which continued existence depends upon perpetual 
awareness of the predators lurking in the shadows, we can do nothing more 
than agree that such is the case. But it is a jungle with a difference. In 
nature’s jungle there is a balance between those who are eaten and those 
who do the eating. If the animal predators, in their greed, should slay all 
of the gentle, grass-eating animals, they, too, would then perish for lack of food. 

But in the food jungle this balance is fast disappearing. Most of those in 
this room may live to see the day when only the corporate predators remain, 
but your children must continue to eat, even though the choice and the price is 
dictated to them. 

Once upon a time the food industry was a four-layered business. The farmer 
grew the food. The processor prepared it for consumption. The wholesaler 
bought it from the processor and distributed it to the retailer who sold it to 
the consumer. 

The corporate chains have changed that. They were smart enough not to 
launch a direct attack on the popular corner grocer. Rather, the first man to 
go out of the chain scheme was the wholesaler. He was eliminated when the 
chains began to bargain directly with the processor. The next man marked 
for extinction was the process or himself. We are now witnessing his demise. 
This has already happened in some segments of the food industry. Most of 
the baked goods sold in the chains are now of their own manufacture. Some 
of the larger chains are now dealing directly with the farmer for their livestock. 

The death of the processor comes in many ways. In the canning industry 
it came as an invitation to suicide. That is exactly what has happened to 
many of the small canneries. The chains, through the weight of their buying 
power, and by playing one small canner against another, forced them to sell 
their merchandise at less than the actual cost to the canner. When their 
machinery wore out, these canners were faced with bankruptcy because nothing 
had been possible to be be saved to replace it. This already has happened 
everywhere in our country to a great many of the small people in the canning 
business. Eventually, when none of the small canners are left who can be 
persuaded to give away their product, the chains, no doubt, will then buy up 
the bankrupt plants and operate them. The fact that they haven't already 
done so often is proof only that there still are canners left who are willing 
to sell below legitimate production costs. 

The same is true of the much younger frozen food industry. Most of the 
frozen foods now sold by the large chains bear the chains’ own brand names. 
They are packed in the plants owned by the packers of our industry—mainly 
the small and medium-sized people. They are sold to the chains by these 
packers at prices that are below the actual costs of production. 

Why can this be so? It is inevitable when a hardup packer is offered a huge 
order that will allow him to run his plant at full capacity during the packing 
season. This makes for greater efficiency and there is always the hope that 
that part of the pack put up under the packer’s own label can be sold at a 
high enough price to show a profit for the season. 

What is forgotten is that the high-priced merchandise under the packer’s 
label must compete with the low-priced product sold to the chain. In this un- 
equal battle there is a year-by-year erosion in the sale of the packer’s brand and 
his dependence on the chain increases year by year. This is the pattern already 
followed by the canning business. Only the fact that frozen foods are a newer 
industry explains why we haven't yet had the wave of bankruptcies that occurred 
in canning. We've had some already. More will follow inevitably as the ma- 
chinery wears out. 

The hold that the chains already have on the frozen food industry is cause 
for thought. Our largest selling product is orange juice Fortunately, we 
have very reliable statistics covering the sale of orange juice. We don’t have 
them in such detail for our other products. But we do have them for orange 
juice, thanks to Uncle Sam. 

These figures collected at Government expenses show that a short decade ago 
independent grocers pioneered in introducing frozen orange juice ond educated 
consumers throughout the Nation to want same. Now turn to the figures for 
1957: the three national chains—A & P, Safeway, and Kroger—sold 37 percent 
of the frozen orange juice sold at retail. The smaller chains sold 43 percent and 
the independent retailers only 20 percent. 
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To me those are frightening figures. Three men are in control of more than a 
third of our business. And a few more chain buyers are in control of a large 
part of that other 43 percent done by the smaller chains. 

If I were a Florida orange grower I would be badly frightened by such a 
situation. More than a half of Florida’s crop is now used to make frozen 
orange juice. And just a handful of men are in a position to say whose oranges 
will be sold in their stores—and at what price, once oranges are in plentiful 
supply again—as they soon will be when the effects of last year’s freeze are 
dissipated. 

These few powerful men who contro! so much of our business are not con- 
siderate men, who may be counted upon to use this power sparingly. They can’t 
be and hold their jobs. The circumstance of competition in food retailing is such 
that if one large chain buyer wrings an extortionate price from a desperate 
packer the buyers for the competing chains must do as well or better in order 
for their selling prices to remain competitive. 

This constant chain pressure for a lower and still lower price is beggaring 
all others in our business. What has happened to the poultry growers has been 
described by Roy Miller, editor of Food Field Reporter. In an editorial in that 
authoritative publication, Mr. Miller had this to say: 

“It will be interesting to see if the chains take the cue and do something to 
solve ‘the great broiler dilemma’ or whether they will wait until they are 
bludgeoned about the head by the force of law. For, if something isn’t done, 
it is certain that the broiler industry will attempt a radical solution with the 
help of Government. The situation has just those qualities that many a poli- 
tician would love to air via a congressional investigation. And the big distri- 
butive companies would be certain to emerge with black eyes.” 

“Here is an outline of the current picture and it isn’t a pretty one * * * A 
chain is getting ready for a major broiler sale. It canvasses the sources of 
supply asking not what is the price but proclaiming how much it will give. 
The producers resist, but broilers may not be kept too long and the supply 
mounts. Finally someone sells. Thus a market is created and the young chickens 
go into distribution at prices that mean little more than cost recovery for the 
producers and straight loss for the chains.” 

“We said the chains, for the news that one of the major outfits has gotten 
broilers at this price cannot be kept secret and soon everyone is getting the 
price forced by the one or two. 

“Finally, the big broiler sale breaks on Thursday at a price equal to invoice 
and sometimes even less. The public rushes to buy, filling their freezers and 
refrigerators with an inventory that will last 2 or 3 weeks, by which time a new 
broiler sale will be staged and the process repeated. 

‘‘Next Monday, after the sale, the chains, done with their price orgy, mark up 
the chickens to exorbitant heights—anywhere from 35 to 49 percent a pound— 
in an effort to recoup their losses. The result is that demand falls flat. Broiler 
movement is next to nothing and supplies begin to pile up in the warehouses 
of the processors. The stage is being set for a repeat of the profitless 
performance.” 

The ways of the buyer are those of the jungle. Here is his portrait, as painted 
in last November’s issue of Quick Frozen Food Magazine: 

“One medium-sized prepared food packer relates the following experience 
which, far from being unusual is frequently the rule: ‘In order to break into 
a big chain account,’ Said this packer, ‘I almost eagerly agreed to give a very 
substantial amount of free merchandise. Our agreement was that the free 
merchandise deal would extend for a period of 2 months. In other words, a 
free case with every so-many cases purchased during that period. At the end 
of 2 months, if the product had established itself, the free merchandise would 
end and the product would be purchased on a regular basis. 

‘Out went the other brand that had been in this chain’s cases and in went my 
brand. 7 

“*A few days before the 2-month period expired, I was called into the buyers 
office and given a flimsy play of words to the effect that I had not kept faith 


with them. My orders were cancelled and they went back to their old brand.’” 


“Sounds like poetic justice, doesn’t it? The villain got it in the end and 
right triumphed. The true story is somewhat different. 

“The old packers, faced by the reality that they had lost a big account unless 
something was done, naturally inquired by what method they could expiate their 
sins and return to good graces. After being permitted to cool their heels a little, 
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the light was gradually revealed unto them. It was a matter pure and simple 
of free enterprise and the competitive system. They had been underbid. 

“If they could at least meet and preferably better the offer of this other 
packer, the decision would be reeonsidered. A few days before the free mer- 
chandise offer of the invading packer terminated, the store, taking a truly 
paternal view, and remembering the long and tender business relationship they 
had previously enjoyed with this packer, accepted him back into the fold. 

“Of course his new price now amounted to a perpetual deal, but that was his 
worry, not theirs. If he had not come around, sooner or later another packer 
of a similar product would come along with a special introductory offer and the 
story would have repeated itself. 

“Are all buyers this way? Of course not, but they had better swiftly catch 
on or they won't stay buyers long. 

“Why? Economically, the buyer who plays it down the alley is putting his 
stores at a competitive disadvantage with those who are getting free mer- 
ehandise, These practices are no longer a secret. It has become a contest 
among buyers to see who can get the most free merchandise. Buyers within 
an organization brag at their lunch hour about what they've been able to snag. 

“The few buyers who have not sought free frozen foods have been pressured 
by their bosses to get the stuff. The implication being that if they’re not getting 
it for the company they must be getting it for themselves.” 

That’s a pretty accurate description of the food business. The picture isn’t 
a pretty one. Every man for himself and let the devil take the hindmost, 
particularly if Federal laws in practice prove biased in favor of the big bully. 

Naturally, in such a situation, the little fellow who lacks the huge buying 
power of the chains gets nothing but crumbs, if that. It’s fairly obvious that 
the packers of our industry, with a few exceptions, are forced to various legal 
expedients in order consistently to sell their products to the chains at lower 
prices than they do to the independent trade. 

In that connection, I would like to introduce into evidence a letter that we 
received this week from one of our member wholesalers—a small business- 
man who serves small, independent retailers: 

“An incident occurred today that seems to me should be aired by our asso- 
ciation. My wife called a New York broker to place an order for turkey chunks 
and Virginia ham slices, which, according to the broker’s price list, were offered 
on the basis of ‘one dozen free of charge per store with a minimum of one dozen 
purchased per store on first orders only one time around.’ The man she spoke 
to informed her that this price list should not have been sent to us. It was 
only for chains, The best they could do for us was one case free with 10 cases 
purchased. 

“Almost an hour later I arrived at the office and heard the above story. I 
immediately called the broker and asked him what was the score. He assured 
me that it was all a mistake and that a letter would be forthcoming, stating 
that the offer had been withdrawn. 

“I don’t believe the offer will be withdrawn, or if it is, it will be withdrawn 
only from us. We have a market for these products and would like to carry 
them, but not if some of the chains offer them at extremely low prices based 
on their getting one free with one purchased.” 

If the matter described in the above letter was an isolated incident, it would 
be quickly forgotten. But it isn’t isolated. It’s a typical incident in the sales 
pattern of our industry—where everything is a “deal” and the haves get them 
and the have-nots don’t get them. 

The practices and cases cited above may help to an understanding of why 
wholesalers throughout the Nation have become so concerned about the plight 
of the independent grocer who furnishes personalized service so handy around 
the corner, who is such a pioneer in offering new and better items, and yet who 
is on his way out because of the buying practices dictated by powerful chains 
who refuse to meet him in fair competition. 

The food processor’s hands are tied by the very size of the dictator and 
the present applications of the Robinson-Patman Act. Only the wholesaler 
can service and keep the independent store on a competitive basis—provided 
the chain buyer can be required to compete only on fair terms. 

It is not surprising that the chains have spotted the vulnerable point of at- 
tack that will inevitably topple all aggressive independent retail competition— 
simply undermine the strong supporting base offered by the independent 
wholesaler. 
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The direct-deal, forced upon the processor in order to eliminate the whole- 
saler from the chain’s scheme of operations, does not eliminate the whole- 
saler function, of course, because the latter is a vital cornerstone in our 
American system of distribution. Only its costs are concealed by being absorbed 
elsewhere. The processor who is forced to a no-profit deal with a chain must 
make his profit elsewhere if he is to survive—usually through higher prices 
charged the consumer who buys the same item handled with equal or even 
improved efficiency by the wholesaler and independent retailer. 

The chain itself does not absorb much of the actual wholesaler costs. In 
place of having the local read-to-serve wholesaler invest in inventory and pay 
the year-around cost of storing so many brands of popular foods the chain 
forces these proper wholesaler costs back upon the processor. Out-of-stock 
costs are just penalties for the consumer as are the losses of quality when finan- 
cial short cuts in unrefrigerated trucks and store failures in supervision make 
proper zero temperature a joke. 

Whether the present alarming trend to eliminate all independent retailers 
and wholesalers from the huge food industry and to leave all customer selec- 
tions and prices to the mercy of a few giant retail chains—a trend which may 
ultimately engulf all other industries as well—whether this trend shall be al- 
lower to continue to its logical conclusion is squarely in the lap of the Congress, 

A number of worthwhile approaches to solving this problem have been sug- 
gested by eminent Members of both Chambers. Because our wholesaler mem- 
bership is so close day-by-day to these urgent problems of retailers we believe 
you will value their feeling that the simplest and most direct legal approach to 
the basic problem is the best; namely, to require that retail chains act like 
retailers when competing with independent retail stores, that both buy on a 
fair basis at the same price with the same concessions offered all retail competi- 
tors in the area for volume, prompt payment, promotion of brand and other 
services which are to the mutual advantage of the brand and the consumer. 

In the opinion of our individual members and of the officers and directors 
of the National Frozen Food Distributors Association as proponents of sound 
practices that will bring more and more nutritional items prepared at the peak 
of perfection into every American home, the best and simplest approach to the 
problem is embodied in the mandatory functional discount legislation now pend- 
ing before both House and Senate Judiciary Committees. Such proposed amend- 
ment to the Robinson-Patman Act would, if enacted, require the processor 
to sell to the wholesaler as a wholesaler and to the retailer as a retailer 
thereby enabling the progressive independent grocer who buys from the whole- 
saler-distributor to compete on fair terms with the large chain which may 
prefer for other reasons than price or concessions to buy direct from the 
processor. 

Such legislation offers the best prospect of saving the day for the independ- 
ent food store and the independent wholesaler. We submit that it will go 
far to restore the healthy competitive balance between grower, processor, 
wholesaler, and retailer which has been so successful in the past in lifting this 
Nation to premier rank not only with the best-fed populace but with a wider 
choice of nutritious, appetite-appealing foods than are distributed anywhere 
else on earth. 


Mr. Rocers. Our next witness is Mr. Marcus Glaser, president of 
Glaser Bros. of San Francisco, Calif. Come forward, Mr. Glaser. 


TESTIMONY OF MARCUS GLASER, PRESIDENT, GLASER BROS., 
SAN FRANCISCO, CALIF. 


Mr. Guaser. Mr. Chairman and members of the committee, I feel 
very honored and humble about being able to appear before your 
committee to state our case. 

I came from California, which is 3,000 miles forward and back, 
and it has been well worth it just to be in Washington to see how 
much is accomplished and how the little man gets taken care of. 

It is certainly a good report for the people, and before I begin, I 
just wanted to pay my respects to this committee as such. 
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Mr. Rogers. Yes, sir; thank you. Be seated and proceed in your 
own manner. 

Mr. Guaser. In the interest of time, I would like to submit most 
of my prepared statement, but I would ask for the privilege of read- 
ing about one page of it—a page and a quarter. I want to take the 
time that I have available to answer the questions and the statements 
that I consider I am capable of answering, that I heard here 
yesterday by Mr. Bicks, I think it was, and Mr. Kintner. 

The young men—we are talking about the young men who want to 
set up shop. 

The young men who want to go into the business, to engage in busi- 
ness—these young men have to come to my firm or a competing whole- 
saler for the merc shandise they need. 

We wholesalers are not only the source of supply but also the vir- 
tual bankers for the young men desiring to strike out for themselves 
as entrepreneurs, and yet our costs of acquisition of the product are 
at least as high as those paid by our customer’s competitors who are 
accorded the privilege of direct buying even though they are retailers. 

A retail store, gentlemen, is a retail store whether it has 500 outlets 
or whether it has just one outlet. 

A retail chain is one retail store in one neighborhood, in one place 
where one person goes in to buy. It may be integrated with a lot of 
other stores, but so far as the independent retail dealer is concerned, 
the chainstore or the integrated store, or whatever trade name you 
want to give them, is one store which has the ability, because of its 
direct. purchasing, to cut its competitors’ throats. 

Now, the tax structure and the inability of the individual to accumu- 
late financial resources as our forefathers did, make it pretty tough 
today. But this is not our province. 

I want to talk here about mass volume sales. Mass volume selling 
has been made possible by a wide basis of distribution. 

Let me point out to you that the distribution itself does not sell 
merchandise, but distribution is the only common denominator that 
will allow a standard, nationally advertised product to achieve its 
mass selling power at the highest level. 

Now, I would like to have you ask yourselves this question—I 
would like everybody to ask himself this question: What item that 
has a brand name that has been allowed in our soe iety to grow in the 
strength that it has—what item similar to this description has in our 

economic lifetime ever been built exclusively by, or started out when 
confined to, a chainstore or a chain of stores or chains of chains of 
stores of large-scale retailers ? 

No large-scale retailer, no combination of chainstores, has ever 
created a national brand name that has afforded the manufacturer his 
greatest selling potential, or has it ever been started or created by dis- 
tribution only to retail chain operations or large-scale retail buyers 
ora combination of both. 

To achieve the maximum, sales that have made this country pros- 
perous, that have created volume and jobs, that have created markets 
that have created new concerns, that have created a new way of life, 
that have created new food and fashion items, not only for America 
but for the whole world—these items needed and continue to need the 
broadest base, that broadest base, of small store distribution, encom 
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passing all retail distributors, all retail outlets, at every point that is 
sapable of handling such items. 

This method tends to bring the prices down so that the consuming 
public is able to purchase these items at reasonable prices. 

Now, I am not an attorney. I just happen to be a tobacco peddler 
from the west coast, and I do not know whether the law is perfect or 
whether it is not. 

But I have been around talking to a lot of people here, and they are 
really a great group of law men. I think it 1s the finest body of law- 
makers I have talked to or met. Everyone seems to have an interest, 

If the bill is not perfect, write it so it will help. Nothing will be 
verfect, certainly. Nothing exists that does not have a loophole, but 
fet us try to help this little man in our own way. 

I would like to answer those questions of yesterday, and I do not 
know whether I am going to step on any toes here, but when I was little 
they told me, “He who can does, and he who cannot teaches.” That 
is not necessarily true today. 

It seems to me, however, after listening to some of the statements, 
that it might be better if some of the legal minds had a little experience. 

What ha appens in the field/ Iam not being sarcastic about this, but 
it was pointed out yesterday by both Mr. Bic sks and Mr. Kintner—Mr. 
Bicks, that in most industries when a manufacturer sells to different 
functional classes functional discounts already exist. 

Well, if that is true, what objection can he have to a mandatory 
functional discount? How can he object to it if it is done a fait 
accompli. Here it is. 

Furthermore, not even the wildest stretch of imagination could con- 
strue the proposed amendment to hurt the operation of those firms 
presently granting functional discounts. 

Functional discounts are recognized, and all we are asking is a 
complete clarification so that there can be no hesitancy and no manu- 
facturer can hide behind the skirts of the Federal Trade Commission 
or hide behind the skirts of the U.S. Justice Department and say, “We 
don’t know whether we can.” It is only when he is hurt that he 
finds out he can. This is the only time. 

May I add that very few major producers in the entire gamut of 
the American economy avail themselves of the right granted in the 
Robinson-Patman Act of according functional discounts. 

Yet the Department of Justice or Mr. Bicks whoever he repre- 
sents, mee it is all right, and he must represent the legal end of this 
matter 

It is quite fitting to insert in the record that with few exceptions 
the suppliers to my trade, which account for more than two-thirds 
of the retail outlets or close to a million and a quarter, have an 
unequivocal, rigid, positive and inflexible position about they cannot 
grant functional discounts because of the Robinson-Patman Act. 

Yet tobacco and cigarette manufacturers have been known, and are 
still known, when they wanted to get displays in vending machines, 
to pay the vendors $ 5 to $12a month. 

ow whether this is advertising or promotion, I do not know 
what you eall it, but we have a funny way of looking at it in our 
business. But this is true. It ison the record. It is a contract they 
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make because they find they must have this kind of support from 
the machine operators. 

Although it is conceded that the present form of pricing practice 
creates economic discrimination against the indirect buyer and his 
wholesaler supplier, any departure from the uniform pattern may, 
it is alleged, complicate the enforcement apparatus. 

Well, that is really one for the books, because he says, Mr. Kitner 
said, it ’ would complicate the enforcement apparatus by causing more 
work. 

If it is going to complicate the enforcing apparatus, and this is one 
of the objections to it, which seemed to be a very big one, let me ask 
you this question: When in the entire history of our country have we, 
as a dynamic nation, been deterred from taking remedial and cor- 
rective action in any ‘and every direction for fear that it might make 
us work a little harder or our work may become more complicated ? 

Moreover have we as yet reached the point where the survival of 
the American freedom of opportunity is to be virtually massacred 
because we are afraid of too much work ¢ 

If you really want to carry that complicated work and too much 
work to its extreme, if you will allow me the privilege of just a little 
license a I would say on the same theory we should let all crimes 

under $5 go unpunished because it is to difficult to enforce, costs too 
muc hr money, and it is too much work, and it is complicated. 

Yet the U.S. Government has been known to spend $50,000 to re- 
cover one penny in a mail fraud. But to straighten out American 
business it is too much work, they say. Maybe if they worked in 
American business they would find out just what this sweat really 
means. 

Reference has been made again to last year’s hearings that the 
marketing is in a scrambled state, and the seller would find himself 
in an untenable predicament in classifying customers. 

Well, I think they forgot that competition has a way of classifying 
everybody “fair, open, honest, decent competition,’ where you are 
fighting for your business; this is the way to classify this. They 
want to use it as such. 

In all fairness, with such a predisposition in our generation to 
correctly claim superiority of all types, listen to this: Here is a man 
who says that we cannot classify whalatebenns we are going to have 
difficulty in classifying wholesalers. 

I have been enamored with Washington. Really it has done some- 
thing for me. Maybe I thrill to it, maybe I just respond to it, but 
it has done something for me. 

Standing in front of the Lincoln Memorial or standing in front of 
the Washington Monument or going down to Arlington, this is the 
American way of life, part of the American pattern. 

I walked over to the Department of Commerce and I see a board 
with a great many flashlights bouncing back and forth, and I asked, 
“What is it?” They tell me that this shows that somebody is born 
every one-half second or whatever it is, and the lights come up. 

This is the Nation that did this, and yet one of its top officials says 
that it is going to have trouble classifying a wholesaler; is that not 
good ? 
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I would like to know what he means. I would like to know how 
he arrives at that. The Thor, the missiles, the rockets, nuclear 
fusions, hydrogen bombs—and you cannot classify a wholesaler is 
what he says. What kind of talk is this? I do not understand it. 
[ Laughter. | 

I do not mean to be facetious, and really Iam not. I was stunned. 
Isat here yesterday and I almost fell off that chair. 

They said it is complicated ; ;it is hard work. 

I sat in a Federal grand jury and saw them spend 31% years to get 
a penny, and we convicted a man robbing the mails of one penny— 
and it is complicated. 

It is just too complicated to write a law to save the little man in 
business is what they say. Well, maybe it is, but that little man 
makes it possible to be able to get that one penny back and to have 
an American democracy. 

No more than passing concern was shown over the cooperatives and 
group purchases. ‘This is great talk, cooperative and group purchases, 

You know, I think you fellows have—pardon me, I think you gen- 
tlemen—I do not mean to be Mimiteetel on this thing, but I get 
worked up on it without too much trouble—I think you gentlemen 
do not understand or have not the full concept of cooperatives. 

I think the basic idea of a cooperative for the farmer or a buying 
organization is good. I am not going to question that; even for the 
selling organization it is good. We will not argue this point. 

But let me tell you about a couple of cooperatives in the country 
that I come from. They are not fictional. If you want their names 
I will give them to you. It does not make any difference to me be- 
cause they are in business and they publish statements. 

One is what you call—well, it is a cooperative if you close your eyes 
far enough; really it is a merger of retail stores with a buying group. 
Before becoming backed by this buying group with direct retail stores 
and invading all fields, the company was in the grocery business doing 
about $60 million a year in 1953. 

This is the year 1959, and in the year 1958 they will show you that 
they did about $275 million. 

We have another cooperative there, too. This is really and truly 
a basic cooperative with groups of retailers joining. Even the ¢ hain- 
stores buy from the cooperative in this case, and this cooperative last 
year will show a business of $452 million in the County of Los 
Angeles. 

You know, they can undersell me, and maybe they are more efficient 
thanIam. I hate like the deuce to admit it, if they are, because they 
have one thing in their favor that makes them more efficient: they 
do not pay any taxes. 

The gross sales tax of one-quarter of 1 percent in the city and 
county of Los Angeles, the gross sales tax, is greater than the profits. 
This is competition for a wholesaler ? 

As it happens, I feel very strongly about this kind of talk, because 
we are in the wholesale tobacco business, cigarette business. 

I describe myself as a “tobacco peddler”. I describe my business 
as it is, and that is what I want to be. 

In a territory of 440 square miles in the city of Los Angeles, I can sit 
here before you gentlemen and testify to the fact that we are the only 
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distributor capable or able or willing to deliver a man any amount of 
goods he wants to buy. Almost every other distributor is forced, 
through economics, to tell a man he has got to buy $100 or $150, and 
if the retailer wants to compete with the chainstore how can he have 

America’s freedom of opportunity ? 

He can either buy from the wholesaler and go broke or he can join 
the cooperative and stay in business. Is this giving a choice? 

This is not the America I dreamed of. This is not these people I 
saw out here on this ground. This is not the language I think of at 
all. 

I take my country very seriously, and I take my people very seri- 
ously. This is the way they should live, to have the freedom of choice 
to buy as they please. 

I do not know whether you know some—I am going to let you in on 
something that is just as open as it can be. 

The Hershey Chocolate Co.—they do not discriminate in price. 
They do not discriminate? I would not say they do. They have 

a 24-count 5-cent pack that you can sell to the retailer, and then they 
Ml a hundred-count pack that you can sell to the vendor who puts 
it in a machine, and then they have a third pack for the theaters— 
you can only sell to the theater—but the consumer buys the Hersheys 
just the same. 

The only thing I forgot to add in there that might be of some in- 
terest, there is almost half an ounce weight difference between the 
three packs. So the price is less, so the “dealer is able to compete. 
This is not the way America competes. 

No; this is not the way America competes. 

Now the question came up of what would be the effect of the amend- 
ments on the price structure, what is going to happen to the price 
structure ? 

Well, I cannot tell you what is going to happen with the price struc- 
ture, and I defy anybody to sit here and say what will happen to it, 
but there is one thing I am sure of, that if you give an independent 
merchant anywhere near a chance to be even, and he does not have 
administrative costs and he does not have salary costs and he does not 
have the big delivery costs, and his wife and his daughter and maybe 
a couple of “people : around there who are friends or relatives help him 
run the place, and maybe he does have a little bigger place, and works 
14 hours a day instead of 8, I want to tell you something , competition 
will tell you where that price will be. It will be right down where 
it belongs, because we had some proof of this one. 

Last year there was a strike in some of the big markets in Los 
Angeles. The price of food did not go up. Competition among the 
little fellows kept it even lower than the chains, fighting for business. 

This is the American way of fighting. It is in the open, it is op 
the up and up. 

I think that the American little businessman is just as important, 
he is just as real to this country’s economy as the small farmer. 

I will grant you that the big farmer, with his hundreds of thousands 
of acres is more efficient than the 160-acre farmer. Yet why was the 
Acreage Act passed? Why do we take 160 acres? To keep the in- 
efficient farmer in existence? No. 
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Well, maybe he is inefficient, but he is America, and I would not 
want to see him disappear, any more than I want to see the little 
retailer disappear. 

Gentlemen, I have tried to answer what was said yesterday. I 
have done the best I can, and in closing, you asked a question yester- 
day and you want to have facts. I will try to give you these facts. 

In the year 1948 the volume of American business was $76 billion 
retail, and there were approximately 1,668,000 retail stores. 

The population of the United States in 1950 was approximately 
150 million so for 1948 you will have to subtract a couple of numbers, 
but in 1957 it was over 175 million, and let us look at it again: In 
1954 against 1948, the sales were $101 billion as against the $76 billion. 
Yet the retailers went from 1,668,000 in 1948 to 1,721,000 in 1954, 

This means approximately an increase in the number of outlets of 
3 percent, approximately a population increase of 16 percent, and 
approximately a retail sales volume increase of 30 percent. 

This is the answer to what happened to the litthe man—the small 
retailer—and what is continuing to happen to him. 

These are the figures. I got them by ringing up Mr. Schaefer at 
the Bureau of the Census this morning. They are available. This is 
where I gotthem from. I quoted his figures. 

Gentlemen, I want to thank you very much. I appreciate this 
privilege very much. 

Mr. Rogers. Thank you, Mr. Glaser. We appreciate your testi- 
mony. You came a long way to give us the benefit of your opinion, 
so we thank you for it. 

Mr. Guaser. It is my pleasure. 

(The prepared statement of Mr. Glaser follows :) 


STATEMENT BY Marcus GLASER, PRESIDENT, GLASER Bros., SAN FRANCISCO, 
CALIF., AND Drrector, NATIONAL ASSOCIATION OF ToRACCO DISTRIBUTORS, 
INc. 


My name is Marcus Glaser. I am a wholesale distributor engaged in the busi- 
ness of distributing cigarettes, cigars, and tobacco products and a variety of other 
merchandise along the entire Pacific Coast of the United States. My customers 
and potential customers account for about 70 percent of all retail outlets in 
the far western sector of our country. My business activities have brought me 
into intimate contact with the problems of my customers and through these 
problems with the general economic life of the region to which I have devoted 
my entire business career. 

I appear before this honorable body on my own behalf and in behalf of my 
fellow members, the rank and file of the National Association of Tobaceo Distribu- 
tors, including my competitors. Much as we esteem each other as individuals, 
we respect the fact that as competitors our interests are often highly con- 
flicting. Nevertheless, with the good of the industry at heart, we are all unani- 
mously active in supporting this imperative amendment to the Robinson-Patman 
Act which you now have under consideration. 

When I say we have the good of the industry at heart, I do not mean to 
imply that our interest is paternal. Allow me a short description of this in- 
dustry which I have the honor to represent before you. This industry, for 
which I speak, encompasses retail tobacco merchants that is, people who sell 
at retail all tobacco and confectionery products and, has over 1,400,000 retail 
outlets of the products of many of the major consumer goods manufacturers 
in the United States. I have made the trip from California to appear before 
this honorable committee because, as a practical businessman and as an Ameri- 
can concerned with the future of our country, I feel it to be of the utmost urgency 
to present to you the problems of the distributive trades in the far western 
regions and to emphasize to you the necessity for the adoption of a functional 
discount amendment to the Robinson-Patman Act, not as a cure-all, but as an 
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essential and indispensable forward step in carrying out our responsibilities 
to and for the perpetuation of our economic way of life and the preservation 
of that freedom of opportunity without which future progress becomes 
impossible. 

I live in what is probably the most rapidly and richly growing region of our 
entire Nation and I have lived there, as did my father before me, for almost 
all my adult life. Branches of my business concern are dotted throughout the 
Pacific Coast States of Washington, Oregon, and California. Let me cite an 
example which I believe to be typical for the country as a whole, of the devel- 
opments during the past decade in the region with which I am most familiar. 

In the last 10 years the population of the Pacifie coast region has grown 
from less than 14 million to in excess of 20 million. During the same period 
the area’s effective buying income has increased from $18 billion to over $36 
billion. Yet despite this flourishing potential and the increased consumer 
demand which must be inferred from these statistics, the fact of the matter 
is that my own firm, which maintains wholesale establishments throughout the 
entire area, has fewer customers today than it had 10 years ago before we wit- 
nesse(! the beginning of this explosive growth. 

Now you may conclude that what I am telling you only proves that I am a 
poor businessman if I can’t cash in on the market opportunities in my com- 
munities. And I would go along with you in that belief if it could be shown 
that my competitors are picking up the customers that I am losing or if my 
accountant would come and and tell me that my books show that I am operating 
in the red. The fact is, however, that my profit picture is reasonably satis- 
factory and I have good reason to believe that my competitors are not getting 
any of my customers. 

I am losing customers because they are small retailers and the supply of smal! 
retailers is not being replenished from the source. Independent retailers die, 
retire or go out of business. In the very nature of things, they are not soulless, 
mechanical corporations having perpetual continuity. In order for the supply 
of retailers to remain constant, it is necessary that, as the older members of 
the trade fall by the wayside, younger men step up to take their places. Tradi 
tionally, the little retail store has been the springboard trod upon by the poor, 
ambitious youth who desires to make his fortune and, in making his fortune, 
build up the fortunes of his country. Gentlemen, I tell you that nobody is using 
that springboard any more. 

Is it because the American people have lost ambition? Is it because young 
men no longer want the independence that only your own business ean offer 
you? It is because initiative has been stifled by fear or insecurity? Is it 
because risk capital has lost its meaning? Those are decidedly not the reasons. 
It is because the younger generation as a whole is keenly aware that large scale 
retailers or chainstores or whatever else you elect to call them, have the same 
direct buying privileges as the wholesaler. The irony of it is that even though 
a wholesale distributor’s costs, including salesmen, are generally speaking less 
than the warehousing cost, including office and administrative costs of the large 
scale retailer the advantages of direct buying coupled with manufacturer’s 
advertising allowances to the direct buyer make the odds too great for the small 
dealer to compete. 

These young men know that if they set up shop they will not be permitted 
to buy directly from manufacturers. To engage in business, they will have to 
come to my firm, or to a competing wholesaler, for the merchandise they need. 
We wholesalers are not only the source of supply but also the virtual bankers 
for a young man desiring to strike out for himself as an entrepreneur, and yet, 
our costs of acquisition of the product are at least as high as those paid by our 
customer’s competitors who are accorded the privilege of buying direct fom the 
manufacturer. 

The tax structure and the inability of the individual to accumulate financial 
resources as our forefathers did has something to do with it, but this is not our 
province here. At this moment I point it out merely as factor weighing against 
the little man. 

America has been built on mass volume sales. Mass volume selling has been 
made possible by a wide base of distribution. Let me point out to you that dis- 
tribution by itself does not sell merchandise but distribution is the only common 
denominator that will allow a standard product to achieve its mass selling 
power at the highest level. 

I ask you to ask yourself this question and to investigate any item. What 
item that has a brand name has allowed our society to grow to the wealth and 
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strength that it has? What item similar to this description has in our economie 
lifetime ever been built exclusively or started out when confined to a chainstore 
or chain of stores or chains of stores, with large scale retailers? 

No large scale retailer ; no combination of chainstores has ever created a brand 
name that has afforded the manufacturer his greatest selling potential nor has 
it ever been started or created by a distributor of retail chain operations or 
large scale retailers buyers or a combination of both. 

To achieve the maximum sales that has made this country prosperous, that 
has created volume and jobs, that has created markets, that has created new 
concerns, that has created new food and fashion items not only for America 
but for all the world, these items needed and continue to need the broadest 
base of small stores all encompassing retail distributors. This method tends 
to bring the prices down so that the consuming public is able to purchase these 
items at reasonable prices. 

I do not claim that H.R. 927 and companion bills for which we are asking 
favorable consideration is a cure-all. I do not even think it is perfect and I 
want you to know I am not a Iawyer nor do I have any technical legal train- 
ing, but I can tell you that if the backbone of America is the small merchant, 
if the backbone of this country is the common man and the little man: if the 
Congress of the United States deemed it necessary to enact legislation to keep 
the small farmer in business, then I urge you to please, extend similar con- 
sideration to the small businessman. Give us something for the small shop- 
keeper so that he may build and grow throughout the length and breadth of 
America. Give him the same care and same understanding that you have given 
the small farmer. You must realize, as well as I, that large technological 
firms are better than little ones and they are most efficient. Yet you and I 
know that, God forbid, were this to happen in the majority of farms, it would 
be a tragic thing for America. A similar tragedy will befall our glorious 
Nation if opportunity to survive in business is eliminated. 

So in closing, I would say, let us look at H.R. 927 and companion bills. I 
believe in this Government and its people. I know also that I am facing the 
foremost body of lawmakers that exists in modern times. I am honored to be 
able to stand here before you, so make whatever changes you think necessary 
in these bills, but, gentlemen, I beg of you not for political expediency, not for 
the advantages of a few but for the broad base of America, its distributors and 
its people. Give the small shopkeeper who has created the distributive base 
of volume sales the same protection as the average man and the small farmer. 


Mr. Rocers. Our next witness is Mr. Chester Inwald, general coun- 


sel, National Association of Tobacco Distributors. 
Mr. Inwald. 


TESTIMONY OF CHESTER INWALD, GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF TOBACCO DISTRIBUTORS, INC. 


Mr. Inwarp. Mr. Chairman and members of the committee, I want 
to thank you for giving me an opportunity to appear for a second 
time in your consideration of this legislation. 

At my appearance last year I submitted a statement on the pred- 
ecessors of the present bill, in which I attempted to show why I be- 
lieved that functional discounts are mandatory under the law, under 
the Robinson-Patman Act, as it now exists, and also why I think, 
despite my belief that they are mandatory, some clarifying legisla- 
tion is needed to reiterate the original expression of congressional 
intent in the passage of the Robinson-Patman Act. 

I believe that the statement I submitted at that time still consti- 
tutes my present position on the subject, and I have prepared a sup- 
plemenal statement in which I tried to update the authorities and 
citations there referred to in order to bring to the attention of this 
body subsequent developments and recent comment on this subject. 

I would like to file this statement with the committee rather than 
reading it as present, and confine myself primarily to remarks on the 
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highlights, and, as the prior speakers did, attempt to deal with some 
of the questions which appear to be bothering the body. 

Mr. Rogers. The statement will be received in the record, and 
further comments that you have concerning the problems will be 
received. 

Mr. Inwatp. Thank you very much, Mr. Chairman. 

As I said the last time, one of the reasons why this legislation is 
necessary is that although the law itself, when proneey construed, 

ermits, not only permits but requires, functional pricing, neverthe- 
ess there has grown up a climate of opinion which appears to believe 
that when you have a uniform single-price policy you have complied 
fully with the law. 

This climate of opinion, in my mind, is based upon a misconstruc- 
tion of two cases basically, the 1937 Bird & Son case, and the 1956 
case of Alein v. Lionel Corp. 

I think, when properly read, these cases do not stand for that 
proposition. ; 

There is, however, another case which first appeared in the courts 
in 1956, Avrug v. International Telephone & Telegraph Co. which 
most commentators have been reading to mean that where a retailer 
is given a lower price than a wholesale customer, whose customers 
compete with that retailer, then there is a violation of the Robinson- 
Patman Act. 

I submit that this is not a proper interpretation of the Krug case, 
and in my prepared statement I have analyzed a 1958 development in 
that A’rwg case which definitely shows that where the price is substan- 
tially the same to the retailer and the wholesales, there is a discrimina- 
tion against the wholesaler’s customers. 

Now, here is a court in New Jersey, a district court in New Jersey, 
which has come to that conclusion. The case is reported at volume 
22 FRD, starting at page 93. 

I would recommend an earnest study of that decision, which was 
on a motion for summary judgment brought on by the defendant 
International Telephone & Telegraph Co., for a perfect exposition of 
why the Robinson-Patman Act now requires mandatory functional 
pricing. 

Despite this, I recognize that this case, the Krug case, stands in sort 
of splendid isolation against the current trend of thinking, and it is to 
reverse this current trend of thinking and to indicate what the orig- 
inal intent of Congress was that we feel an amendment of this sort 
is necessary. 

I would also like to recommend to this committee an article ap- 
pearing in the June 1958 Yale Law Journal on exactly this subject, 
which has the provocative title, “Are Some Retailers More Equal 
Than Others?” 

This article, which again is quoted in part in my statement, carries 
a note in it on the legislation introduced last year. I do not have the 
quotation on that particular note in my prepared statement, and I 
would like to read it into the record. 

Mr. Rocers. Go right ahead. 

Mr. Inwatp. This note appears as a portion of footnote 45 at page 
1259, volume 67, of the Yale Law Journal, and insofar as it is here 
applicable it states: 


Recently introduced legislation, H.R. 10304— 
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which was the legislation you considered last year— 

and its companion measures, would overrule the one-price doctrine without im- 
posing seller responsibility. The new bills amending Robinson-Patman section 
2(a) proscribe as discriminatory a seller’s failure to impose differentials in price 
as between purchasers in difffferent functional classes. 

Thus while the legislation promotes special wholesaler discounts, it does not 
make the seller responsible for granting discounts which induce wholesalers 
to resell at a price lower than that charged the direct buying retailer. 

Now, that is the end of the quotation. 

I submit that if 10304 and its companion measures did not have 
the adverse effects which are feared by the Department of Justice and 
the Federal Trade C ommission, these present bills, which are based 
upon 10304 and its companion measures, and which are subject to 
revision by this committee in any manner deemed necessary to effectu- 
ate the desired results, can equally well be tailored not to have the 
effects that the Federal Trade Commission and the Department of 
Justice fear 

As a matter of fact, I would like to devote my principal remarks 
to discussing some of the things that are feared by the Department of 
Justice and the Federal Trade Commission. 

The reason I would like to do that is because apparently we have 
unanimity of opinion here that the purposes of the bill are good; but 
that, although the purposes are desirable, that the means adopted do 
not reasonably achieve the ends to be desired. 

The Federal Trade Commission intrigued me in their presentation 
of their present objections. As was pointe -d out so clearly in the ques- 
tioning that was addressed to Commissioner Kintner on the occasion 
of his testimony yesterday, basically the Federal Trade Commission 
now enforces in certain fields, in the Kraft-Phoenix Cheese type of 
situation, in the Standard Oil type of situation, the same rules of law 
which we would like to make applicable in those industries which now 
do not have functional discounts. 

I fail to see any significance or distinction between the Kraft- 
Phoenix Cheese situation and the Standard Oil situation, and that 
with which we approach you gentlemen at present. 

The Kraft-Phoenix Cheese case and the Luxor case and the others, 
which are cited in more detail in my prepared statement, are a line of 
cases which hold that where the manufacturer makes his pricing pol- 
icies applicable to the indirect customer and engages in certain types 
of activities, such as policing the way in which the indirect customer 
keeps the merchandise on the shelves, the manner in which he resells, 
and certain other conduct of the indirect customer, then that indirect 
customer is as much a purchaser from the manufacturer, and is entitled 
to the same price consideration as is granted a direct buying retailer. 

Now, I was privileged to read an excellent monograph on ay 
tional prices by Prof. Henry Ostberg, of New York University, ir 
which he shows, at one point in his monograph, that basically, in 
our present economy, the re is no distinction between indirect 


purchasers and direct purchasers ; that in every case the manufacturer, 
in this day of nationwide advertising and saturation distribution, 
has a contact and an intimate contact, through missionary men and 
through other of the manufacturer’s sales promotional force, with 
his indirect customers. It is economically irrational to attempt to 
distinguish between those indirect customers whose pricing policies 
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are affected by manufacturers, and indirect customers whose pricing 
policies are not affected by manufacturers because in every case, in 
every single case, manufacturers make their price policies applicable 
to the indirect purchasers to the same degree that they do to the 
direct purchasers. 

Now, in the Standard Oil of Indiana situation Mr. Corkey, at the 
request of this committee, attempted to distinguish it by saying, 
well, in Standard Oil the reason the Federal Trade Commission took 
action was because the direct buying retailer was a captive retailer. 
He was not permitted to buy from a wholesaler and, therefore, when 
the manufacturer or the processor charged to a direct buying retailer 
a higher price than the price which the wholesaler charged the in- 
direct buying retailer, that direct buying retailer, being a captive 
and not being permitted to buy from the wholesaler, ‘suffered an 
economic discrimination. 

Gentlemen, I tell you that the present situation is the exact obverse 
of that point. 

The small indirect buying retailer is now not permitted to buy 
from the manufacturer. He is as much a captive as is the direct 
buying retailer in the Standard Oil case. 

It is the exact reverse of that same situation, and it is for that 
reason, I believe, that we have the language in the present bills 
that where the seller restricts the functional classes which are per- 
mitted to buy from him or restricts the number of members in a 
functional class which are permitted to buy from him, then the dis- 
criminatory effects that we want to avoid are created by the 
manufacturer, and should be subject to regulation here. 

In answer to the question that Mr. Maletz addressed before, defi- 
nitely, if a manufacturer says, “Well, you can buy from me, come 
one, ‘come all, I will sell to you all,” then the manufacturer is not 
discriminating. 

But that is not the facts of this case. The manufacturer picks out 
certain selected retailers and he picks out wholesalers and he says, 
“You few selected retailers can buy from me, and you wholesalers 
can buy from me.” 

So, perforce the small retailer must buy from the wholesaler, 
he has not any choice in the situation; he is being discriminated 
against. 

It is for that reason we need a clarifymg amendment of the sort 
here under consideration. 

I am completely at a loss to understand why the Federal Trade 
Commission should feel that this legislation would destroy the 
cost-justification provisions of section 2 2: r). 

The proposed amendment is intended as an additional proviso; 
it is not. intended in any way to eliminate cost justifications. 

A person, who, because of the quantity of his purchasing or be- 
cause of services offered, can qualify for other discounts than a 
functional discount would still be entitled to get those other dis- 
counts, whether or not he is entitled to the functional discount; 
and if there are actual savings in cost to the seller, then those savings 
in cost can be passed on after this amendment as well as before. 

The language that Mr. Kintner fears, “irrespective of quantity 
purchased,’ by the very nature of its placement in this proviso 
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shows that “irrespective of quantity purchased” applies only to a 
functional discount allowance not to any cost-justified allowance, nor 
to any allowance permitted under section 2(d) with respect to serv- 
ices rendered by a seller to a manufacturer. 

As a matter of fact, it strikes me as rather peculiar that the Federal 
Trade Commission, which has been able to successfully keep cost- 
justification considerations out of section 2(d) of the law, and con- 
fine it to section 2(a), as is shown by its recent victory only last 
week in the Simplicity Pattern case in the Supreme Court of the 
United States, should feel that cost-justification in this particular 
case would be jeopardized because we have another amendment like 
section 2(d) which does not include cost justification as one of its 
elements. 

But the fact that you have this kind of a discount which does not 
depend upon cost justification does not in any way derogate from 
the right of a seller who can show a cost savings to his purchaser to 
get those cost savings under the cost-justification proviso of 2(a), and 
under proper rules, as provided in the Soap cases as a 2(d) or 2(e) 
allowance. 

This amendment does not abolish any other Robinson-Patman Act 
requirements or regulations. It supplements, it adds to it. It 
establishes another important needed category in order to make sure 
that the ultimate price is a nondiscriminatory price which allows the 
small retailer to compete with the large retailer. 

Mr. Maerz. Mr. Inwald, may I ask you this question? You 
say the cost-justification defense would be applicable under these bills. 

Suppose you have a situation where a manufacturer sells in large 
quantity to the direct buying retailer, and in very small quantity 
to the wholesaler. In that kind of a situation, under these bills 
it might not be necessary for the manufacturer to grant the whole- 
saler the functional discount; is that not right? 

Mr. Inwavp. I am afraid I cannot agree with you, Mr. Maletz. 

Let us assume, take your example of a manufacturer 

Mr. Maerz. A manufacturer sells in huge quantities to direct buy- 
ing retailers and very small quantities to wholesalers. 

Mr. Inwavp. Yes. Let ustakea 

Mr. Maerz. He then says that because of the cost savings attendant 
upon these direct sales to retailers it is not necessary for him to grant 
the wholesaler a functional discount. 

Mr. Inwatp. May I try to concretize the example you gave? 

Mr. Materz. Yes. 

Mr. Inwaxp. Let us assume we have a hypothetical manufacturer 
who manufactures widgits. His widgits are in great demand, an he 
establishes a price. 

He says, “If you want a case of my widgits it is going to cost you 
a dollar a case. However, if you will buy a hundred cases at a time 
or a carload of widgits at a time I will sell you those widgits at 90 
cents a case.” 

He can cost-justify this saving. When he produces widgits in 
quantities he makes tremendous savings. 

Now, under our bill he could continue to say, “You buy widgits, you’ 


pay a dollar a case. If you buy a hundred cases you can get them 
for $90 for the 100 cases.” 
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He would only be required to add that one element. The element 
would be this: 

“Tf you are a wholesaler and come to me for widgits I must give 
you a discount to enable your customers to compete on the basis of 
their status in the hierarchy of distribution.” 

If he reasonably calculates this thing and says, “The amount that 
you are entitled to as a wholesaler is a discount of 5 cents a case,” 
he can sell to the wholesaler at 95 cents a case, to the direct buying re- 
tailer at a dollar a case, and to anybody who wants to buy in quantity 
at the reduced rate if they are a direct buying retailer of $90 for a 
hundred cases, and if a wholesaler can come in he is entitled to a 
quantity discount of 10 cents a case, plus the wholesaler discount 
of 5 cents a case. 

But it does not inhibit the direct buying retailer from getting his 
10 cents a case quantity discount. 

It just means that a wholesaler who can buy in comparable quanti- 
ties to the direct buying retailer is entitled to the quantity discount, 
plus the functional discount. 

But if there are no wholesalers who can qualify for the quantity 
discount, the only thing that the wholesaler is entitled to ask for is a 
discount based upon his wholesale function. 

Mr. Maerz. But then, the direct buying retailer in precisely the 
“ase that you have mentioned would still have a competitive advan- 
tage over his small competitiors who buy from the wholesaler. 

Mr. Inwavp. Correct, and this competitive advantage would de- 
pend upon the more rational quantities in which the direct buying 
retailer purchases. We hold no brief for the fact that you must 
penalize a direct buyer merely because he is a direct buying retailer— 
this is incidentally another point I would like to mention 

Mr. Materz. May I interject at this point. Since this direct buy- 
ing retailer would still have this competitive advantage how can 
the manufacturer determine the amount of functional discount to 
grant the wholesaler in order to enable the wholesaler’s customers to 
compete with this direct buying retailer ? 

I do not know how in the world that could be done. 

Mr. Inwavp. I think it can be done by a very simple projection. I 
believe Governor Arnall indicated a way in which it could be done. 

The factor of good faith is important in this thing. Another im- 
portant factor is this: He can compute this thing on the basis of his 
original price of $1 a case. 

He can say, “I sell to my direct buying retailers on the basis of $1 a 
case when they buy in case quantities. Now, I reasonably calculate, 
given the amount of markup that a wholesaler has to put on, and 
given the wholesaler’s selling costs and the credit extensions he must 
grant to his customers that a 5-cent differential would be adequate. 

_ It does not matter that a particular wholesaler might find that a 
‘-cent differential is necessary for himself, or another wholesaler can 
do it on a 8-cent differential. 

The thing is good faith, reasonable calculation. 
to be responsible for the end product. of how it actually comes out. 

So long as he reasonably csliedenen that, given a direct buying re- 
tailer and a wholesaler who buy the same quantities, so much of a 
differential is adequate, and he can show reasonable good faith. 





He does not have 
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In the Standard Oil of Indiana case, if you remember, the Cir- 
cuit Court of Appeals only required the Standard Oil Co. to establish, 
in good faith, reasonably adequate differentials to enable direct-buy- 
ing retailers to compete with indirect-buying retailers, It did not 
require a computation of an exact amount based upon an audit of 
anybody’s books. 

Mr. Rogers. May I interrupt? It is very apparent that we will 
not be able to finish this morning because we have a number of wit- 
nesses, and it is 12 o’clock. I am going to recess until 2, because we 
have some matters on the floor. We will stand adjourned until 2 
o'clock. 

(Whereupon, at 12 o'clock noon the subcommittee recessed, to 
reconvene at 2 p.m. the same day.) 


AFTERNOON SESSION 


(Mr. Rogers presiding.) 

Mr. Rogers. Will you come back, Mr. Inwald. I was sorry to 
interrupt you at the time I did, but I had to go over to the floor. 

You may finish your statement. 


TESTIMONY OF CHESTER INWALD—Resumed 


Mr. Inwatp. I believe I have concluded most of my remarks. 

I did want to point out that this problem of differentiating be- 
tween cost-justified price reductions and functional discounts is 
presently with manufacturers who do grant functional discounts. 

While I do not believe that Mr. Bicks was entirely correct in 
stating that almost all manufacturers selling to different functional 
classes do give functional discounts at present, there are some statis- 
tics, I refer particularly to the Dun & Bradstreet report, which was 
annexed as an exhibit in the Champion Sparkplug case, I believe it 
was in the brief for the respondents, which indicated that about 70 
percent of America’s manufacturers presently have some form of 
functional discount policy. 

Well, these people are able to live with functional discounts and 
with cost-justified price reductions, they are able to live with it ap- 
parently, even though, as has been pointed out by the committee, the 
avowed position of the Federal Trade Commission now is that a per- 
son granting functional discounts has a measure of responsibility for 
retail prices charged by direct and indirect purchasers. 

With respect to dual function distributors, Mr. Kintner in his testi- 
mony last year, at page 17, specifically stated that the present policy 
of the Federal Trade Commission comes to exactly the same thing 
as the position advocated in the present bills with respect to dual 
function distributors. 

When I say page 17, I mean page 17 of the transcript of last year’s 
hearings. 

There is only one other point I would like to make, and it has to do 
with the testimony given by Hon. Robert Bicks at yesterday’s 
hearing. 

The first objection that Mr. Bicks has is, in effect, that the manu- 
facturer or the supplier can avoid the effect of the proposed functional 
discount amendment by establishing an intermediate class of distribu- 
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tors between the wholesaler and the manufacturer, and since under the 
terms of the law the requirement of granting a functional discount 
only applies to a customer of the manufacturer whose customers com- 
pete with the direct-buying retailer, by putting one extra step along 
the distributive process they can avoid the thing entirely. 

This is a rather ingenious argument which I think should be given 
some consideration. 

Mr. Bicks neglects to point out that this entire argument is based 
upon a case that was decided about 2 years ago. I refer to the case 
of Baim & Blank v. Philco, reported in 148 F. Supp. at page 541. 

Now, this case was one where Philco established a wholly owned 
subsidiary called the Phileo Distributors, Inc., and they created a 
policy whereby all wholesalers wanting to buy Philco products must 
pure hase from Philco Distributors, Inc., whereas direct-buying retail- 
ers bought directly from the manufacturer. 

Davega, one of the direct-buying retailers, got a better price than 
Baim & Blank, a wholesaler, who had to buy from Philco Distribu- 
tors, Inc. 

In that case which, I believe, was a New York District Court case, 
the court held that since the wholesaler did not buy from the manu- 
facturer but rather from the manufacturer’s subsidiary corporation, 
the wholesaler had no cause of action, because he could not establish 
jurisdictional grounds to come in under the Robinson-Patman Act. 

So the defect that Mr. Bicks apparently finds in the present amend- 
ment is not really a defect in the amendment. 

What he is saying is there is a jurisdictional loophole within the 
Robinson-Patman which should be cured, if this case represent a valid 
interpretation of the Robinson-Patman Act. 

Now, the Baim & Blank holding has been severely criticized by any 
number of commentators in the law journals, but, even if the Baim 
& Blank decision is correct, this so-called loophole in the amendment 
is not really there at all. 

As a matter of fact, it can very readily be cured by adding the 
words “directly or indirectly” at line 15 so that it will read “in an 
amount reasonably calculated to enable the direct or indirect custom- 
ers of the functional class,” if you were to do that that way, and 
then the so-called loophole that Mr. Bicks sees can be ¢ ompletely elimi- 
nated. 

sut I would like to point out that the argument of the Department 
of Justice is addressed not to a defect in the amendment itself but 
to an alleged jurisdictional defect in the entire Robinson-Patman Act, 
as a whole, pointing out a way in which it can be avoided. 

It is a serious problem, but not one truly created by this measure 
which you have under consideration. 

Mr. Rogers. Thank you, Mr. Inwald, and we appreciate your sug- 
gestions. 

(The prepared statement of Mr. Inwald is as follows:) 


STATEMENT BY CHESTER INWALD, GENERAL COUNSEL, NATIONAL ASSOCIATION OF 
Tosacco DISTRIBUTORS, INC. 


Mr. Chairman and members of the committee, my name is Chester Inwald 
and I am a member of the firm of Hartman & Craven, attorneys at law in 
the city of New York. My firm has represented the National Association of 
Tobacco Distributors as well as other trade associations active in the field 
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of distribution of consumer commodities for in excess of 25 years and I myself 
have, for the past 11 years, devoted much of my time in practice to problems 
arising out of the interpretation and enforcement of the provisions of the 
Robinson-Patman Act. For the past 6 years I have been privileged to serve 
as general counsel to the National Association of Tobacco Distributors, Inc., 
in which capacity I appeared before you last year in support of a functional 
discount amendment to the Robinson-Patman Act. 

My testimony at that time and the statement I then submitted (all of 
which are to be found at pp. 124 through 133 of the transcript of last year’s 
functional discount hearings) was devoted to establishing the proposition that 
a functional discount amendment to the Robinson-Patman Act would serve 
merely to carry out the original intent of the law and is necessary primarily to 
eliminate the present confusion in the law’s interpretation in this regard, 

In appearing before you now in support of H.R. 848, H.R. 927, H.R. 2788, 
H.R. 2868, and H.R. 4530, I have carefully reviewed my prior statement and 
testimony and do not believe that the same requires substantial amendment 
to be made here applicable. To avoid encumbering the record of this pro- 
ceeding, I beg leave to refer this honorable body to my prior statement, as 
explaining my basic position, and shall devote the balance of this statement 
to such supplementary materials as may serve to cast further light upon the 
problem of functional discounts and the objections heretofore advanced against 
the enactment of such an amendment. 

In the past year both the courts and the commentators have had some 
occasion to review the problem of functional discounts as it affects wholesale 
and retail distribution in the United States. In all cases where adequate 
analysis has been given to the problem, there has been, at the very least, 
a tacit acknowledgment that a failure by a manufacturer to grant a funce- 
tional discount to wholesalers, when the manufacturer simultaneously sells to 
direct-buying retailers competing with the wholesalers’ customers, constitutes 
a violation of the Robinson-Patman Act 

Thus, in Krug v. International Telephone & Telegraph Co. ((1958) 22 F.R.D, 
93), a motion for summary judgment revealed the following state of facts 
Interniional Telephone & Telegraph sold television sets to Krug,. a whole- 
saler, for resale to retailers in the New Jersey market (22 F.R.D. 94). During 
that same period, International Telephone & Telegraph sold models of the 
same television sets to Vim, a retailer operating in the same market as Krug’s 
customers, at substantially the same price as those charged by International 
Telephone & Telegraph to Krug, the wholesaler (22 F.R.D. 96). Upon this 
state of facts, International Telephone & Telegraph moved for summary judg- 
ment on the complaint (22 F.R.D. 94) stating that the issues before the court 
in this regard were (1) whether the merchandise was sold to Vim at sub- 
stantially lower prices than those charged to Krug, and (2) whether the 
favored price treatment of Vim adversely affected the competitive capacity 
of the retailers to whom Krug sold (22 F.R.D. 95). 

As has been previously remarked, the court found that the prices charged 
Vim, the retailer, by International Telephone & Telegraph, were substantially 
the same as the prices charged by the seller to Krug, the wholesaler. While 
the price charged to Vim was about $2 a set less than the price charged to 
Krug, the court apparently accepted the contentions of International Telephone 
& Telegraph to the effect that the mass quantities purchased by Vim, 
cost-justified the lower price charged the retailer (22 F.R.D. 96) 

In any case, the court having found (id. 97) that the prices to Vim and 
to Krug were substantially the same, it thereby negatived the _ possibility 
of regarding this case as one following the line of cases under which a seller 
may not charge a lower price to a retailer than is charged to a wholesaler 
whose customers compete with the favored retailer (see e.g., Morton Salt Co. 
v. Federal Trade Commission (1948) 334 U.S. 37). 

The Krug case under discussion therefore is clearly one involving a uniform 
price policy by a manufacturer who sells at the same price to both retailer 
and wholesaler. Having found these facts, the court proceeded to deny the 
seller’s motion to dismiss the complaint against it remarking as follows (22 
F.R.D. 97) : 

“The prices charged to Vim on the five (television) models above referred 
to were substantially the same as those charged to Krug: but, as a wholesaler, 
if Kruaq sold to retailers and Vim as a retailer sold directly to consumers, Vim 
would in actuality be receiving a substantial price advantage over Krug’s 
customers * * * Krug’s customers having paid more for the same models than 
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did Vim, would have been at a disadvantage * * * Krug’s competitive capacity 
was adversely affected * * *” [Emphasis supplied.] 

Here, in a decided case, is as complete and clear an exposition of the 
functional discount position as can possibly be conceived. 

If, as contended by some commentators and certain Federal officials, a uniform 
price to all selected customers negates the possibility of a violation of the 
Robinson-Patman Act, then the court in the Krug case, having found a uniform 
price, should have been compelled to grant the seller’s motion for summary judg- 
ment. The fact that the court did not do so but called for a trial on the issue, 
presumably to discover the quanta of competitive injury, is sufficient to establish 
the fact that a manufacturer who fails to grant a functional discount violates 
the Robinson-Patman Act if an injury to competitors results. 

In the light of the foregoing, it is surprising, almost astounding, to find the 
learned and scholarly expert on Robinson-Patman Act litigation, Mr. Frederick 
M. Rowe, baldly stating with respect to a prior aspect of the Krug case that: 

“Krug decided only that a wholesaler who paid higher prices than some of 
his supplier's direct retail accounts sustained actionable competitive injury when 
his own retail customers were harmed by the price advantages secured by their 
direct buying competitors. Krug thus concerned merely the competitive impact of 
a price differential quoted by the supplier among his direct purchasers, * * *” 
(Rowe, “Discriminatory Sales of Commodities in Commerce: Jurisdictional 
Criteria under the Robinson-Patman Act” (June 1958) 67 Yale L.J. 1155, 1159-60, 
Note 21). 

In this same cited article, Mr. Rowe argues extensively that the case of Klein 
v. Lional Corp. (( CCA 3, 1956) 237 F. 2d 13), stands for the proposition that 
a one-price policy is complete compliance with the requirements of the Robinson- 
Patman Act. Of course, as shown in my prior statement, the Klein case cannot 
possibly be read to establish such a proposition. If it were true, it would mean, 
in effect, that a uniform price policy can under no circumstances be discrimina- 
tory. Mr. Rowe knows better than that. Back in 1951 he flatly stated: 
“Obviously there may be discrimination even when prices are uniform” (Rowe, 
“Price Discrimination, Competition and Confusion: Another Look at Robinson- 
Patman” (June 1951) 60 Yale L.J. 929 at 931, footnote 11). It is difficult to 
see how Mr. Rowe can say in 1951 that uniform prices may be discriminatory 
and then, in 1958, state that the Robinson-Patman Act, which was intended to 
abolish discriminatory prices, does not cover a situation where uniform prices 
actually result in discrimination to indirect purchasers from the seller. 

In a learned and perceptive note, provocatively entitled (in part) “Are Some 
Retailers More Equal Than Others?’ the editorial board of the Yale Law Jour- 
nal has this to say about uniform prices charged by a manufacturer to different 
functional classes (67 Yale L.J. 1246 at p. 1252) : 

“While easy to administer, the one-price rule defeats the principal policy of 
the act by failing to achieve equal prices to competitors. Assuming the primary 
supplier charges a single price, unless the wholesaler foregoes a markup, his 
retailer customers face higher prices than their direct-buying competitors. The 
one-price rule may also impede distributive efficiency. For example, whenever 
wholesalers and integrated retailers paying the same price relieve the primary 
seller the different marketing costs, economic discrimination results.” 

This last quoted article in the Yale Law Journal will well repay intensive study 
and analysis. It adequately examines the various economic and legal factors 
involved in a uniform price policy by manufacturers and, while in my opinion, 
it sometimes places mistaken emphasis on certain of the decided cases, it con- 
tains a comprehensive critique of the view that a one-price policy conforms to the 
spirit and philosophy of the Robinson-Patman Act. In my previous testimony, 
I have quoted at length from Congressman Patman’s devastating criticism of the 
failure of some manufacturers to grant functional discounts under the law. 
Equally thorough demolitions of this fallacious theory are to be found in 
editorial notes contained in the 1949 issue of the Yale Law Journal (59 Yale 
L.J. 158 at 162) and in the 1953 edition of the Harvard Law Review (67 Harv. 
L. Rey. 294, p. 315 at note 94) as well. These refutations of the debilitating 
uniform price policy which subverts the basic philosophy of the Robinson-Patman 
law, when coupled with the comments of Professor Bartenstein in his article in 
volume 4 of the Washington Law Review (cited at p. 131 of the transcript of my 
prior testimony) and Mr. Haslett’s comments in vol. 46 of the Michigan Law Re- 
View (cited at p. 132 of the transcript of my prior testimony), should establish 
beyond cavil thet the failure to grant functional discounts when a manufacturer 
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does not sell to all purchasers ready, willing, and able to buy, is a gross violation 
of the Robinson-Patman Act. 

The present proposed bills are nevertheless needed for the reason that, despite 
the logic of the situation, Federal agencies of Government have refused to accept 
the proposition that functional discounts are mandatory under certain circum- 
stances. I am particularly struck, in this regard, by the testimony of Robert A, 
Bicks, Fsq., then first assistant, Antitrust Division, Department of Justice, 
now Acting Chief, Antitrust Division, Department of Justice, in his appearance 
before this committee on the occasion when it considered the predecessors of the 
present measures on July 17,1958. I imagine that I am not in error in treating 
Mr. Bick’s testimony as representative of the present thinking and position of 
the Department of Justice on functional discounts. 

It is apparently Mr. Bicks’ position that an integrated retailer performs the 
same marketing function, such as bulk storage and store delivery, which con- 
ventional wholesalers usually perform (transcript, “Functional Discount 
Hearings.” Antitrust Subcommittee, Committee on the Judiciary, 85th Cong., 
2d sess. July 16 and July 17, 1958, p. 40; hereinafter cited simply as transcript). 
Accordingly, he argues “to deprive the integrated buyer of the results of his 
performance of these ‘wholesale’ function, would be contrary to the Supreme 
Court’s rationale in the Sugar Institute case where the Court condemned, under 
the Sherman Act, an effort to withhold lower prices from customers that com- 
bined more than one distributive function” (transcript, p. 41). 

Mr. Bicks apparently misconcieves at this point both the nature of a functional 
discount and the scope and impact of the Robinson-Patman Act which, he recog- 
nizes, was passed after the decision of the Supreme Court in the Sugar Institute 
ease. Contrary to Mr. Bicks’ thinking, a functional discount is not granted by 
reason of services rendered by the buyer to the seller. This, at the very least, 
seems to have been the basic meaning of the Federal Trade Commission General 
Foods case (Feb. 15, 1956, docket No. 6018) in which the Federal Trade 
Commission carefully distinguished payments for services rendered from true 
functional discounts. The Commission stated in that decision (id: at p. 7): 

“The law permits the seller to pay for services and facilities furnished in the 
resale of goods. If he elects to do so, however, the payments must be in ae- 
cordance with the terms and conditions laid down in section 2(d). To hold that 
the rendering of special services ipso facto gives him a separate functional classi- 
fication would be to read section 2(d) out of the act.” (See also note 66 Yale LJ. 
at pp. 243-256. ) 

A functional discount is not granted by a manufacturer in recognition of service 
performed by his buyers. It is granted simply and exclusively in recognition of 
the status of different buyers within the hierarchy of distribution in the American 
economy. As so cogently stated by Jerrold G. Van Cise, Esq., in his most recent 
monograph on the subject of functional discounts (Van Cice, “Functional Prices,” 
transcript of lecture delivered before the New York State Bar Association, section 
on antitrust law, Jan. 24, 1957, at p. 4 of the proceedings) : 

“These (functional discounts), in fact, are thus accorded by the trade—not 
theoretically as payments for savings or services rendered—but more realistically 
as essential economie incentives to make it possible for these economic classes 
of customers (wholesalers and retailers) to survive and function.” 

The functional discount is not to be justified in terms of services rendered by a 
particular buyer to a particular seller—those services must stand or fall under 
the scrutiny of section 2(d) of the Robinson-Patman Act. Functional discounts 
are granted because a manufacturer wants to place his products in the business 
establishments of a maximum number of retailers selling to the consuming public. 
The intelligent seller is aware of the fact that the smaller retailer, and his 
wholesale supplier, must be accorded a functional discount if they are to compete 
with the integrated retailer in the sale of the product. To insure maximum 
coverage and to induce wholesalers to handle his products, he grants a functional 
discount. However, there are some industries, characterized by inelastic 
demand, where small retailers are required to stock the product whether it be 
profitable to handle or not. In such industries, manufacturers sometimes seek 
to take advantage of their quasi-monopoly position by refusing to grant a 
functional discount, knowing they have a captive audience which must perforce 
pay the discriminatory price that is charged. 

But whether a functional discount is or is not granted, the same principle 
applies. It is a recognition of (or a failure to recognize) the status of the ens 
tomer within the complex of distribution. Shortly after the passage of the 
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Robinson-Patman Act, Federal Trade Commissioner Freer stated in a sneech 
before the Pennsylvania Institute of Certified Public Accountants (March 24, 
1938) “By functional discounts I mean discounts which depend upon tue dstri- 
butional status of the customer—that is, wholesale discounts, retail discounts, 
ete.” (Van Cice, supra, at p. 5). 

Thus, Mr. Bicks is clearly in error in assuming that an integrated retailer 
is entitled to a functional discount because he performs the services rendered 
by a wholesaler. And he would be clearly in error even if it were true, as it 
jis not, that the integrated retailer performs all the services of a wholesaler. 
In this regard, I should like to allude to the testimony of Mr. Joseph Kolodny 
before this honorable committee last year (transcript, pp. 100-105) which 
demonstrates conclusively that by the very nature of things, the integrated 
retailer cannot possibly perform for the manufacturer the selling and credit 
services rendered by the classical independent wholesaler. Sut even if this 
were not the case and even if the retail entity were to duplicate each and 
every performance of the wholesaler, the retailer would not be entitled to a 
functional discount since, despite the anomaly of the name, a functional dis- 
count depends not upon the functions performed by but rather the function 
performed in the economy by the recipient of this discount. Perhaps it would 
be more accurate to characterize this discount not as a functional one (which 
creates a problem in semantics) but rather as a trade discount. 

It follows, therefore, that Mr. Bicks is mistaken to claim that a functional 
discount amendment would “deprive” the integrated buyer of his functional 
discount since under the law it is quite clear that an integrated buyer is not 
entitled to a functional discount (see Edelmann & Co. v. Federal Trade Com- 
mission, 239 F. 2d 152, cert. den. 355 U.S. 941). Nor would such deprivation 
be contrary to the Supreme Court's rationale in the Sugar Institute case de- 
cided before the passage of the Robinson-Patman Act. As has been pointed 
out by Mr. Rowe, “In its broadest sense, Robinson-Patman in 1936 * * * codified 
a catalog of pricing restrictions virtually identical with the sugar industry’s 
code of ethics which the Supreme Court in the same year condemned as an 
illegal restraint of trade under the Sherman Act” (Rowe, “The Evolution of 
the Robinson-Patman Act: A Twenty-year Perspective’ (1957) 57 Col. L. 
Rev. 1060 at 1074: cf. Sugar Institute v. United States, 297 U.S. 553, and see 
61 Harv. L. Rev. 1289 at 1334). Thus, when Mr. Bicks states that the pres- 
ent functional discount amendment is inconsistent with the Sugar Institute 
case, he is, in effect, telling us that the amendment must be consistent with the 
Robinson-Patman Act since it, too, is inconsistent with the Sugar Institute 
case. It would appear, therefore, that Mr. Bicks, in his testimony last year, 
was testifying not against the functional disconnt amendment but rather against 
the philosophy and impact of the Robinson-Patman Act as a whole. 

Mr. Bicks likewise objected to the bills introduced last year for failing to 
prescribe the amount of functional discounts in every case and in every indus- 
try. While it is quite true that no such formula was attempted in last year’s 
bill, it is believed the guidelines are more accurately set in the measures now 
before you for consideration. As in last year’s legislation, no attempt is made 
to specify a specific discount, for the good and sufficient reason that the protean 
nature of the American economy militates against such futile attempt. 

Nevertheless, it is submitted, that within each specific trade or industry, there 
is a general consensus indicative of an appropriate quantum of discount for the 
group in question. A 1948 survey (“Trade Discount Practices,” Rept. No. 558, 
pt. 2 following p. 55, the Dartnell Corp., Chicago, Ill), investigates the discount 
policies of some 125 major companies and discloses radical differences of dis- 
count between industries but remarkably congruent discounts within each trade 
itself. It is for this reason that the proposed bills speak of a discount “reason- 
ably calculated” to insure competition at all levels of the distributive economy. 
It is also for this reason that the proponents of the bill feel certain that, once 
the logjam of resistance to functional discounts has been broken, competitive 
pressures within each specific industry will see to it that proper and appropriate 
discounts are granted. 

Mr. Bicks is also troubled by the fact that the person granting a functional 
discount will have to police the selling policies of the customers to whom he grants 
such a discount. Here, again, the objection appears to be more to the philosophy 
and practice to the Robinson-Patman Act itself than to any innovations which 
may be imported into the law by the provisions of the current amendments. 

That a person granting a discount is responsible, to a certain extent, for the 
manner in which the buyer disposes of the product, has been standard doctrine 
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under the Robinson-Patman Act almost from its inception. In Albert L. Whiting 
((19388) 26 F.T.C. 312 at 317), the Federal Trade Commission specifically sane- 
tioned a jobber discount conditioned upon the establishment by the seller of the 
fact that the merchandise was to be resold at wholesale. And in 19438, in Sherwin 
Williams Co, (36 F.T.C, 25), one of the respondents was required to proportion- 
alize functional discounts granted so as to reflect sales at retail by a dual function 
customer. Decisions to the same effect can be found in the Champion Spark Plug 
case (F.T.C. docket No. 3977) and in Federal Trade Commission vy. Minneapolis 
Honeywell (191 F. 2d 786, cert. dism. 344 U.S. 206). 

Again it is demonstrated that what the Department of Justice fears might be 
a result of this proposed amendment to the law, is but a concomitant of matter 
which is inherent in the Robinson-Patman Act itself. The only change the fune- 
tional discount amendment will make in the present scope of the law is to demon- 
strate that its reach embraces not only those who voluntarily grant functional 
discounts, but, in all fairness and equity, those also who do not but should do so, 

Objections made by Mr. Bicks in his prior testimony with respect to technical 
defects in the draftsmanship of the prior bills are, apparently, not germane here 
since it would seem that necessary changes have been made to conform the 
language of the law to the more exact requirements as specified by the Depart- 
ment of Justice. Accordingly, no comment will be made with respect to this 
matter and I should like now to turn to the last of the fundamental objections 
raised by the Department of Justice to the enactment of the proposed amendments. 
This has to do, of course, with the contention that a “character of the selling” 
test is no longer adequate in defining distributive function. 

The difficulties here would seem to stem from a rather common confusion, 
previously mentioned, between the term “services” and the term “function” as 
applied in Robinson-Patman Act terminology. As was recognized by Mr. Kint- 
ner in his testimony in behalf of the Federal Trade Commission last year 
before this honorable body (transcript, p. 27), the function of the classical 
wholesaler in giving broad saturation distribution of the manufacturer's product 
in rura! areas as Well as in regions interstitial to the reach of the large shopping 
centers, chains, and discount houses, is not duplicated by any other distributive 
entity. Such pinpoint coverage is felt by many manufacturers to be essential 
in order to sustain nationwide demand for their products 

It very well may be that there has been a considerable “blurring of traditional 
distinctions” between wholesaler and retailer as contended by Mr. Bicks at 
page 42 of his testimony in regard to services performed by wholesaler and re 
tailer, respectively. It may very well be that many retailers purchase from 
manufacturers, in commensurate volume to that of the wholesale distributor, 
and duplicate many of the services performed by him. It is for this very reason 
that the test of a functional discount, as proposed by Mr. Bicks, in terms of the 
nature of the services performed, would fall of its own weight because of the 
fact that traditional services have become, as he puts it, “scrambled” by both 
subdivision and combination. 

It follows then that the only meaningful distinctions and ultimate validity 
of a functional discount, as opposed to a service discount, must rest upon a 
“character of the selling” test which alone can serve to define the status of a 
particular distributor within the economic hierarchy as opposed to the service 
which such distributor performs. 

Proponents of the functional discount amendment do not and cannot in all 
conscience argue that an integrated distributor who performs services for a 
manufacturer is not entitled to a discount commensurate with the service he 
performs. Where an integrated or specialized seller performs a service, such 
a seller is permitted an allowance under section 2(d) of the Robinson-Patman 
Act measured by the standards already established in the law. This is the law 
now and will continue to be the law after the passage of the amendment in 
question. Such a seller will not be penalized by being deprived of any allow- 
ance due him for services rendered to his supplier. Where the service is cost 
justified, a discount is permitted even under section 2(a) of the law. How- 
ever, such an integrated or specialized seller should not be permitted an ad- 
ditional allowance based upon status if he does not occupy that status within 
the distributive economy. The basic evil toward which the proposed amendment 
is directed lies in the fact that, at present, suppliers may recognize or fail to 
recognize status at their own discretion. The bills you are now considering 
merely attempt to regulate status allowances in the same fashion that service 
allowances are currently regulated by section 2(d) of the Robinson-Patman 
Act and by the cost justification provisions of section 2(a) of the present law. 
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In order, however, to make meaningful the distinction between status and 
service in granting discounts, the amendment makes use of the tested and 
time-honored “character of the selling” test. This test will serve to cut through 
the protean categories of sellers to establish qualifications based upon distribu- 
tive function as status and eliminate the extraneous question of service which 
is already dealt with in other sections of the Robinson-Patman law. 

Viewed in terms of service, a classical wholesale distributor is more closely 
allied, in the nature of his operations, with an integrated seller such as a retail 
chain, supermarket, or discount house than he is with a specialized seller such 
as a subjobber, commission merchant, drop-shipper, desk jobber, or broker. 
Nevertheless, when assayed by the test of status, that is, the character of his 
selling, he is shown to be inherently closely related to the desk jobber who, like 
himself, is entitled to a functional discount based upon status regardless of 
whether or not he performs any of the innumerable services for which the 
supplier may or may not compensate other purchasers. The character of the 
selling test is therefore appropriately recognized by the courts as the only 
accurate one in defining function and in eliminating the confusion engendered 
by the overlapping of services performed by different distributive entities 
(Federal Trade Commission v. Ruberoid Co. (1952) 348 U.S. 470; Hdelman € Co. 
v. F.T.C., supra; General Foods Corp., supra; Sherwin-Williams Co., supra; 
Central Soya Co. (1951) 47 F.T.C. 839; Binney & Smith Co. (1940) 32 F-.T.C. 
315; American Art Clay Co. (1944)) 38 F.T.C. 463; American Oil Co. (1939) 
99 F.T.C. 857; United States Rubber Co. (19389) 28 F.T.C. 1489; Champion 
Spark Plug Co. (1953) F.T.C. No. 2977; and cases cited in transcript of prior 
hearings on functional discount at pps. 126 and 131). 

Viewed in the light of the distinction between services and status, it is possi- 
ble also to dispose of the rather generalized objection raised against the amend- 
ment to the effect that it serves to penalize the more efficient integrated retailer 
to the unfair advantage of the classical wholesale distributor. 

That the integrated retailer is more efficient than the classical wholesaler- 
retailer combination is an assmption that is taken as axiomatic by many with- 
out troubling themselves to put the question to the proof. Certainly the statis- 
tical evidence to this effect is both scanty and unconvincing. A comprehensive 
article published by Prof. Carl Fulda at the request of the Association of Ameri- 
can Law Schools sheds some interesting light on this question. In that article 
(Fulda, “Food Distribution in the U.S.” (1951) 99 U.P.L.R. 1051 at 1060), Pro- 
fessor Fulda reported on the results of a Federal Trade Commission investi- 
gation of distribution costs in various industries. The Commission studied, as 
an example, the operation of three types of bakeries: (1) wholesale bakeries 
selling to independent bakery stores, (2) house-to-house bakeries selling to con- 
sumer wagons, and (3) chainstore bakeries delivering only to affiliated retail 
stores, 

This study conclusively demonstrated (1) that production costs for all three 
types of bakeries were substantially the same; (2) that administration costs 
were highest for chainstores and (3) that selling expenses of the chains .was 
only one-half that of the wholesale bakeries and less than one-third that of 
house to house bakers. 

Professor Fulda concluded from this study that “the Commission observed 
that chainstore bakeries occupied the peculiarly favorable position revealed by 
reason of the fact that they served ‘only their own affiliated grocery chains’. 
According to the Commission, ‘the chainstore bakers transferred their products 
to the affiliated stores at prices considerably lower than those charged by whole- 
Sale bakers selling to independent grocers’. Although the production cost of 
the chainstore bakers did not differ greatly from that of other bakers, chain- 
store bakers ‘due to the captive nature of their market through affiliated stores, 
were able to dispense with a large part of the selling expense that wholesale and 
house-to-house bakers incur.’ ” 

Thus, the nature of the vaunted efficiency of the integrated seller is revealed 
to be not due to technological superiority or a more rational approach to dis- 
tribution, but rather due to the simple fact that they sell to a captive market 
and are spared the massive selling expenses of the older forms of distribution. 
They do not distribute better than do the regular wholesalers, they only dis- 
tribute to fewer places. Since they do a lesser selling job, quite naturally 
their costs are less. From this it should be clear that the complaint heard in 
connection with the proposed amendment, to the effect that it is an attempt to 
penalize more effcient methods of distribution should properly be translated 
as Meaning that it is an attempt to prevent direct-buying retailers from reap- 
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ing the advantage of a status they do not assume in order to obtain an award 
for selling services that they do not perform. 

The functional discount amendments, therefore, can under no circumstances 
be characterized as being intended to punish an integrated distributor or to 
prevent the free play of competitive forces. If an integrated distributor is 
more efficient than his classical competitors, he should and will get the rewards 
of his efficiency. He should, however, not be entitled to rewards that do not 
stem from more efficient economic integration but rather from the failure of 
the manufacturer properly to categorize his purchasers. He should not be 
permitted to Heap on to the advantages accruing to him by reason of his dis- 
tributing only to captive markets the further advantage of the lower price that 
was originally intended to be made available only to those whose system of 
distribution brings them out into the full play of the competitive forces existing 
at the wholesale level of our economy. 

The sole object of the bills is to insure proper treatment of all distributive 
entities, to the end that they may each have equal opportunity to compete in 
the economic market place. I respectfully submit that H.R. 927 and its com- 
panion measures fully aeltbabie ‘this function. The measures proposed require 
a functional discount only when the failure to grant a functional discount 
injures competition which the oo Patman Act now requires to be pro- 
tected. It punishes no vali lly immune economic practice and inflicts no unfair 
burden upon any arm of distribution. Its sole purpose and effect is to conform 
pricing practices of all supplic rs to those already declared by law to be the 
norm within our system of distribution. 

This committee, therefore, should give favorable consideration to the meas- 
ures under discussion and report them out with the recommendation that they 
be enacted into law. 

Mr. Rogers. Our next witness is Mr. John Griffin, president of 
Joseph P. Manning Co., Boston, Mass. 


TESTIMONY OF JOHN GRIFFIN, PRESIDENT, JOSEPH P. MANNING 
CO., BOSTON, MASS. 


Mr. Grirrin. Gentlemen, my name is John Griffin. I am president 
of Joseph P. Manning Co., of Boston, Mass., one of the largest dis- 
tributors of tobacco products in New England, doing business in five 
a England States. 

L cul n also president of the Massachus etts Tobace Oo Distributors Asso- 
akin and I am very happy to be here, and I am deep ly grateful to 
you gentlemen for giving me the opportunity to be heard, and also 
to ple ad the cause on behalf of over 6,000 small businessmen we do busi- 
ness with. 

We do business with what we call the corner variety store, drug- 
stores, grocery stores, general stores, and so forth. 

I know it is very difficult for them to come up here and be articulate 
in this sort of a matter, because of the fact that they have neither the 
time nor the background to be here. 

I have my speech, I suppose you would call it, ready, which I will 
enter into the record. I am not going to read it. I am merely going 
to comment on various topics contained therein. 

Mr. Rocers. We will put it in the record, and you can go ahead 
and comment as you wish. 

You can sit down if you want to or stand. 

Mr. Grirrin. I was a schoolteacher, and I never got into the habit 
of sitting down. I always stood up when I talked. If I did not, why, 
I could not avoid the erasers when they came from the back of the 
room. [Laughter. ] 





FUNCTIONAL DISCOUNTS 101 


Mr. Rocers. For self-protection. 

Mr. Grirrtn. It is very natural for me to stand, and if you do not 
mind I will stay on my feet for just a few minutes. 

Mr. Rogers. Yes, sir. 

Mr. GrirFin. All we are asking, gentlemen, is this: We are merely 
seeking an adjustment or an equalization on behalf of the independent 
retailer to overcome what we consider to be rather vicious preferential 
pricing practices 

We know they are going on and we feel very strongly that they are 
placing the small businessman at a very serious competitive 
disadvant: ge. 

Comments have been made about the efficiency of large chain 

oper: ations. 

I think we will agree there are some, but we also feel that a great 
deal of their ability to operate at a competitive advantage over the 
small retailer arises out of the many price differentials that come into 
play in all, I think, departments in which they operate. 

Now, I do not think, frankly, gentlemen, it is going to interfere 
with the present legal allowances for quantity pure chases or for 
allowances that are being made for extra valid services. 

I think, what we are trying to do is to keep in effect what already 
is in existence, and at the same time correct a situation which has 
developed, probably as a result of preferential price practices, that 
have begun to emerge as a result of the Robinson-Patman Act. 

I think, as a representative of somany small businessmen, they would 
welcome this kind of relief. Thank you, gentlemen. 

Mr. Rogers. Thank you, Mr. Griffin. 

(The prepared statement of Mr. Griffin follows:) 


STATEMENT BY JOHN GRIFFIN—PRESIDENT OF JOSEPH P. MANNING Co., 
Boston, MASS. 


My name is John Griffin. I am president of the Joseph P. Manning Co., Boston, 
Mass., and also president of the Massachusetts Association of Tobacco 
Distributors. 

In my dual capacity as an operating wholesaler and official of a trade asso- 
ciation that devotes its attention to the problems besetting the State’s wholesale 
tobacco distributors and their retail customers, it is imperative that I keep 
abreast of the financial, economic, and business picture—nationally and locally. 
Accordingly, I make it a daily practice to carefully peruse the New York Times, 
Wall Street Journal, a representative of my own State’s newspapers and a 
number of periodicals concerned with economic trends. 

In this regard I have become increasingly apprehensive in recent years, with 
the rising frequency of news accounts delineating, either directly or indirectly, 
the compounding difficulties that beset the independent businessmen of this 
country generally, and my community particularly. 

For those who give careful attention to the statistics contained in these news 
accounts of the current business scene and to the supporting data emanating 
from reliable financial and mercantile institutions, it is woefully clear that, 
paralleling the accelerated growth of the corporate superstores, generally sub- 
sidized by preferential pricing, which is not available to their independent 
competitors, we are witnessing an ominous strangulation of private enterprise. 

At first blush, this may seem to be an overly pessimistic deduction. I assure 
you that itis not. Refer with me please, for a moment to some of the headlines 
culled from recent issues: 

“Chain Sales Make Steady Advance for 26th Straight Month.” 

“Chainstore May Volume up Despite Fewer Selling Days.” 

“Big Store Volume Up 11 percent Over 1958 Level.” 

“All Federal Reserve Districts Report Department Store Sales Increase.” 
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These are not isolated circumstances. They are trenchant examples of an 
increasingly unhealthy trend, which, if left unchecked, threaten to exterminate 
the independent businessman. 

These headlines reveal much more than is immediately apparent to the casual 
eye. The increase in big store sales volume does not reflect larger consumer 
purchasing power alone, it reflects, to a great degree, the shift in consumer buying 
habits that has resulted from the independent retailer’s inability to fairly com- 
pete. The chainstore’s share of total market is, as reliable statistics indicate, 
increasing at an accelerated pace, not because of their efficiency as sellers, but 
rather because of their favored position as buyers. 

In support of this contention, I offer this extract from a trade report by the 
research department of a major publication in the chainstore field. 

“Chainstore grocery outlets increased from 20,000 units in 1958 to 21,200 units 
in first quarter of 1959.” 

Additionally, this release revealed that during the same period the population 
of independent grocery stores, including cooperatives, declined from 239,000 to 
213,000 units. In other words, the opening of each new chain outlet coincided 
with the demise of approximately 26 independent retail stores. The situation, 
gentlemen, is gruesome. 

Were these conditions the result of greater efficiency on the part of the big 
store, we would have little to complain about. The fact is, however, that efficiency 
has nothing whatsoever to do with the independent retailer's inability to compete 
with his larger and more favored competitor. His is a problem not of his own 
making, and one that is completely beyond his control. He is, as the record clearly 
establishes, a victim of preferential pricing practices that are undermining his 
ability to compete fairly. 

We have ample evidence of how this preferential pricing works. For a strik- 
ingly lucid picture, please refer to the chart on page 95 of the hearings, before 
this committee, of July 16 and 17, 1958. 

It is not at all complex. It works this way. A manufacturer sells his 
product to a favored direct-buying retailer at the same price that he sells to his 
wholesalers. Since the majority of the independent retailers of the Nation do 
not enjoy the privilege of buying direct from the manufacturer, they must of 
necessity repurchase the manufacturers product from their wholesale supplier. 
The inequity is clear and the circumstances are obvious. So obvious that they 
need not be belabored further. 

The issue must not be allowed to become clouded. I have carefully read the 
minutes of last year’s hearings on the legislation introduced to accomplish the 
purposes currently under consideration. Frankly, I am astonished by the inac- 
curate and diversionary arguments used by the opponents of this legislation. 
Their reasoning and baseless conclusions do not do them credit. They are, in the 
main, hypothetical and visionary. Their mfsconceptions of marketplace proe- 
esses, candidly border on figments of imagination. 

This legislation does not, despite careless allegations, interfere with present 
legal allowances for quantity purchases. It in no way interferes with extra 
allowances for valid extra services. It in no way discriminates against one class 
of customer at the expense of others of the same class. 

Despite illusory arguments, these bills do nothing more than plug the glaring 
loophole in the Robinson-Patman Act that has permitted favored direct-buying 
retailers to profit at the expense of their smaller and less fortunate competitors. 
This legislation will merely correct pricing inequity which has permitted a small 
segment of one class of customer to benefit at the expense of all other members 
of the same class. 

Gentlemen, I respectfully reiterate that there is but one overriding question 
to be resolved and I respectfully suggest that the legislation before you goes to the 
heart of it. Is our American economy truly a system of free enterprise? If it is 
then steps should be taken to assure the small entrepreneur an opportunity to 
compete fairly and squarely. 


Mr. Rocers. We will now hear from Mr. David Vipond, president 
of the Scranton Tobacco Co. 
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TESTIMONY OF DAVID VIPOND, PRESIDENT, SCRANTON TOBACCO 
CO., SCRANTON, PA. 


Mr. Vireonp. Mr. Chairman and gentlemen, I would like to echo the 
greetings which were so well expressed this morning by Governor 
Arnall, and I would like then to identify myself for the record and to 
read the opening and closing paragraphs of the testimony that has 
been prepared, and ask leave of you to submit it for the record after 
it has been corrected, because I have made some corrections in the testi- 
mony which is filed, which has already been filed. 

Mr. Rogers. Allright. We will accept the statement as corrected. 

Mr. Vironp. I would like to mail it next week, if I may. 

Mr. Rocers. That will be perfectly all right. Now, you may 
proceed. 

Mr. Vieonp. Not being a schoolteacher, I will take the liberty of 
sitting down. 

I might say that I do feel, I suppose, a certain pride of authorship 
in what has been said here, what has been written here, but it is not, 
in my opinion, sufficiently unique to be worth reading in view of the 
testimony which has already been so well presented, particularly by 
Governor Arnall this morning, and by Mr. Inwald. 

My name is David Vipond. Iam president of the Seranton Tobacco 
Co. of Scranton, Pa., a wholesale distributor, who has been in business 
for some 55 years. 

I have the honor in the capacity of president, to represent before you, 
as well, the National Association of Tobacco Distributors, Inc., a trade 
association which is vitally interested in the passage of an amendment 
to the Robinson-Patman Act, which will clearly provide that func- 
tional discounts are mandatory in every case where the failure to grant 
such discounts substantially injures the competitive ability of our 
customers who constitute a majority in number of America’s retailers. 

The closing paragr: iph is this: 

If we are to accept the premise that the purpose of the Clayton Act 
and its amendments is to prevent the large and strong from progres- 
sively overwhelming hay small and weak in the marketplace, and if 
it is now admitted, it seems universally to have been, that the 
application of the law en not, in fact, oper ate to carry out its avowed 
and intended effect, then must we not, in good conscience, seek to 
remedy and clarify it so as to make its meaning to the best of our 
ability unmistakable ¢ 

If we are willing to see the small retailer and the wholesaler radically 
diminish or disappear, then we should not alter the law as it stands. 

Such a result 1s surely just a matter of time. Whether such a situa- 
tion deserves to be rectified is for you gentlemen in Congress to decide. 

I am confident that good judgme nt will prevail. 

I thank you, and I would like, in addition, to present this sheaf of 
letters which come from our membership across the country and, par- 
ticularly, from people who are in charge of various State associations. 

Mr. Rogers. We will file these for the committee and not place them 
in the record at this time unless you want them to go into the printed 
record. 
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Mr. Vrreonp. Yes. 

Mr. Rocers. Do you have any objection to their being included in 
the printed record ? 

Mr. Vironp. I think they would be well to put in the printed record, 

Mr. Rogers. All right, sir. Thank you so much, Mr. Vipond. 

Mr. Vironp. Thank you, gentlemen. 

(The prepared statement of Mr. Vipond, together with the corres- 
pondence referred to follow :) 


STATEMENT BY DAVID VIPOND, PRESIDENT, SCRANTON Topsacco Co., SCRANTON, Pa, 
AND PRESIDENT, NATIONAL ASSOCIATION OF ToBacco DISTRIBUTORS, INC. 


My name is David Vipond, president of the Scranton Tobacco Co. of 
Scranton, Pa., and I have the honor in the capacity of president to represent 
before you, as well, the National Association of Tobacco Distributors, Inc., a 
trade association vitally interested in the passage of an amendment to the 
Robinson-Patman Act which will clearly provide that functional discounts 
are mandatory in every case where the failure to grant such discounts sub- 
stantially injures the competitive ability of our customers who constitute a 
majority in number of America’s retailers. 

At our association’s convention held in April of this year in Chicago, we 
hailed, in a resolution unanimously adopted, and enthusiastically supported, 
the action of Congressmen Rogers, Montoya, Donohue, Osmers, and Reuss 
in introducing legislation designed to carry out this purpose. We hailed these 
measures because of our fervent belief that a functional discount amendment 
will result in substantial benefit to our economy. 

I need not rehearse before this honorable body the economic evils which 
these proposed amendments are designed to correct. They are designed, 
in our opinion, to promote what we conceive to be the intended purpose of 
the Robinson-Patman amendment, Le., equality of opportunity to compete 
to the degree it may be achieved through prohibition of price discrimination. 
A most complete and telling presentation of our association’s point of view 
is found at pages 59 through 110 of the transcript of the hearings conducted 
by this committee in the 2d session of the Sd5th Congress on H.R. 10304 and 
companion measures introduced in the year 1958. While the bills now before 
you are substantially reworded from those you had for consideration last 
year, the intent and thrust of the present measures conform to those already 
considered by you. I should, therefore, like to incorporate by reference the 
comments made by the managing director of our association, Mr. Joseph 
Kolodny, on the oecasion of the earlier hearings, in order to establish the 
reasons why we believe such an amendment is necessary, and to proceed from 
that point to an analysis of the prospective operation of the measure if they 
should be adopted by Congress 

It is the sincere belief of our association that the passage of a functional 
discount amendment to the Robinson-Patman Act will have the following 
beneficial effects: 

1. It will establish a flexible, understandable, and logical marketing pattern 
that will encourage competitive endeavor at the very base of our economie 
pyramid 

2. It will make competition the touchstone of success in business rivalries 
by eliminating noncompetitive advantages enjoyed merely because of financial 
size or market power unrelated to efficiency of operation 

3. It will act as a protective umbrella for all honest and well-meaning mant- 
facturers who may presently be bullied into a one-price policy by giant 
customers whose business they cannot afford to jeopardize 

4. It will encourage experiment in new distributive patterns by elimination 
of the fear and threat of failure embraced in the present concentrated might 
of chainstore and other mass retailers. 

5. By reducing existing obstructions to fair competition and by reinvigorating 
the small independent retailer to become a more effective competitive element 
in distribution, it will encourage true competition and thus tend to insure the 
lowest prices to consumers of the products of American manufacture. 

6. Lastly, and certainly not of least importance, it will guarantee the effec- 
tuation of the basic aim of the Robinson-Patman Act which is to afford the 
independent retailer an opportunity effectively to compete with his large 
direct-buying competitor. 
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In view of the undoubted good which this proposed amendment to the 
Robinson-Patman Act will carry in its train, the objections of its opponents 
take on a picayune and haggling aspect. Much study and thought have been 
given to the principal objections raised on the occasion of this committee’s 
hearings on the functional discount bills introduced last year and I am struck 
by the fact that few, if any, of these objections related to the philosophy and 
purpose of the amendment. Almost all of them are directed toward proce- 
dural difficulties which it is contended might be entailed by the passage of the 
law. 

This the Honorable Wendell B. Barnes, Administrator of the Small Business 
Administration of the United States, in his testimony before this committee 
last year, while formally opposing the measures there presented on “practical” 
grounds, nevertheless had this to say about the problems which the bills 
proposed to remedy (transcript, p. 134) : 

“Under existing law a supplier may, at least in the absence of special cir- 
cumstances, follow a single-price policy for all his buyers, regardless of their 
status in the distribution system as jobbers, wholesalers, or retailers. He may, 
and commonly does, sell to chainstores at no higher price than he charges 
wholesalers. The damaging effect of this practice on small retailers who must 
depend upon a wholesaler is obvious. The price they pay for the goods is 
higher, in the amount of the wholesaler’s markup, than that paid by the chains 
with whom they compete.” 

Mr. Kintner, for the Federal Trade Commission, stated to this committee at 
last year’s hearings (transcript, p. 27): “I think it is important, terribly im- 
portant, that the wholesale function in all industries where it exists be pre- 
served and protected.” In his testimony yesterday he affirmed that the existing 
situation is pathological, that a diseased condition is apparent, but he said: 
“The cure may be worse than the disease.”” We cannot agree that once a diag- 
nosis is concurred in by experts efforts to effectuate a cure should be abandoned 
because they seem to be difficult or possibly troublesome. He, too, was obvi- 
ously aware of the need for some legislation to protect the wholesaler and his 
retailer customer. 

Nevertheless, Mr. Barnes, in behalf of his agency, Mr. Bicks, in behalf of the 
Department of Justice, Mr. Kintner, in behalf of the Federal Trade Commis- 
sion, Mr. Weeks, in behalf of the Department of Commerce, Mr. Flint, in 
behalf of the National Association of Food Chains, and the National Associa- 
tion of Manufacturers, all objected to the bills introduced last year—not on 
grounds of policy or equity but solely for so-called practical reasons. What 
then are these assertedly “practical” reasons which called forth this opposition? 
Boiled down to their essence, they seem to come to just this: 

1. Mr. Bicks (transcript, p. 51) and the National Association of Manufac- 
turers (transcript, p. 148) both maintain that our marketing patterns are so 
“scrambled” that no one can accurately define the functional class entitled to 
a discount. 

2. Mr. Kintner (transcript, pp. 15 and 29), Deputy Attorney General Walsh 
(transcript, p. 52), Mr. Barnes (transcript p. 135), and the National Associa- 
tion of Manufacturers (transcript, p. 148) all object that the bills do not 
prescribe the amount of functional discount a seller must offer. 

3. Each and every objector to a functional discount amendment maintains 
that under these bills a seller is required to police the selling practices of his 
customers. 

4. Finally, it is claimed by the National Association of Manufacturers (tran- 
script, p. 148) that the establishment of functional discounts will irreparably 
injure small retailers because it will encourage their larger competitors further 
to integrate on the manufacturing levels and thus price the small retailer out of 
the market. 

With the permission of this committee, I should like to discuss these objec- 
tions in the order here propounded. 

1. The so-called scrambled marketing patterns argument is nothing more 
than an attempt by the bills’ opponents to assume an air of economic sophistica- 
tion which they would deny to those who favor the passage of this law. Gen- 
telmen, I am a businessman engaged in distribution and I represent an 
association of businessmen who distribute annually more than $6 billion of the 
gross national product. The members of my association and I do not live in 
cloistered halls away from the rough and tumble of our variegated economy. 
We are perfectly familiar with such distributive entities as buying coopera- 
tives, subjobbers, voluntaries, drop shippers, merchandise brokers, desk job- 
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bers, commission merchants, chainstores, discount houses, dual function 
distributors, and the like. The panoramic scope of the American marketplace 
has not passed us by unnoticed to leave us in economic ignorance. We are 
aware not only of the processes of integration in the distributive economy but, 
equally well, we are aware of the processes of distributive atomization and 
fragmentation which are at work concurrently with the integrative processes, 

We submit, however, that no matter which of the many forms our economy 
adopts, one immutable principle applies to all facets of distribution. That 
principle is this: the purpose of distribution is to bring the products of 
American manufacturing to the American consumer. It is simple and readily 
comprehended. 

Viewed in the light of this fundamental proposition, the kaleidoscopic dis- 
tributive scene falls into an easily recognizable and coherent pattern. The 
so-called scrambled functions readily become unscrambled when held to the 
light of this simple question—What does a functional class do in the process 
of bringing the product from the producer to the consumer? 

If the class brings the product directly from the producer to the consumer 
that class is one of many types of retailer. If the class brings the product 
from the producer to any one of the myriad resellers to the consumer, that 
class is one of many types of wholesalers. If the class uses the product itself 
in connection with its operations, manufacturing, or processing of its own 
product, or sells the product in conjunction with its own product, then that 
class is one of many types of users in connection with further operations, 
manufacture, or processing. 

In every such case the type of the class is readily discernible by applying 
the test of the character of the selling that the class engages in. In every 
such case it is the characteristic of each of these classes not to compete out- 
side its own functional class while, at the same time, competing with the cus- 
tomers of other functional classes. 

I submit, therefore, that the simple test proposed, for example, in H.R, 927, 
under which the grant of a functional discount is conditioned on the character 
of the selling of the purchaser, serves as a simple yet thorough criterion to un- 
scramble the so-called scramble and to readily determine the functional Class 
of each and very distributive entity in the United States. I further submit 
that H.R. 927 clearly characterizes all the functional classes and sets forth 
every step in the process of bringing the products of American manufacture 
from the manufacturer to the consumer. Thus, the claim that our economy 
is too complicated to be subjected to a functional discount requirement Is 
shown to be more apparent than real and a simple analysis of the nature 
of distribution discloses an easy formula whereby the multifaced individual 
operations are readily susceptible of all encompassing and correct classifica- 
tions. In passing, I should also like to note that H.R. 927 adequately disposes 
of the question of dual function distribution, again by applying the simple 
test of the character of the selling. 

2. The claim that the law is inoperable because no standard is fixed for the 
amount of the functional discount is a curious objection to raise in a country 
dedicated to an economic philosophy under which price fixing, in the absence 
of an emergency, is anathema. Indeed, the National Association of Manufae- 
turers which last year in its testimony assailed the bills for their “price-fixing 
potential” (transcript, p. 148), at the same time denounced the bills for failing 
to fix the amount of the functional discount to be granted by manufacturers to 
wholesalers. Apparently, opponents of the proposed law can feel free to de- 
nounce the bills both on the grounds that they may tend to fix prices and that 
they fail to fix prices because they do not prescribe the exact amount of fune- 
tional discount 

I discount this sort of nervous and apprehensive type of objection, which is 
based upon the belief that American businessmen are natural-born lawbreakers 
who take advantage of every opportunity to evade or avoid the impact of con- 
gressional legislation. I am not so jaundiced in my view of the business com- 
munity as to fail in with that line of thinking, I believe that good faith is a 
substantial component in the American businessman's character and that when 
the law directs that different functional classes be granted discounts reasonably 
calculated to allow the customers of each functional class to compete, the aver- 
age American businessman will comply with functional discounts calculated to 
effectuate the intent of the law. In the case of the recalcitrant few who may 
give token but not actual compliance to the law’s terms, I believe that the pres- 
sure of competition will ultimately force them to comply as well. In the rare 
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and special case where the forces of competition do not operate, | have adequate 
faith in the power and perspicacity of the Federal Trade Commission and the 
Department of Justice to compel such compliance. Failing all else there is 
authority in the individual customer, through the employment of a treble-damage 
action, to act in his own behalf where Federal agencies and normal competitive 
forces do not guarantee good-faith obedience to the law. 

8. The argument that the proposed amendment to the Robinson-Patman Act 
puts an onerous burden upon sellers to guarantee that their customers resell 
in the functional guise under which they purchase would be more appealing if 
we operated in an economic vacuum under which no seller had ever given func- 
tional discounts to a customer. In plain fact, and under the Robinson-Patman 
Act as it is now construed, as conceded by both the Federal Trade Commission and 
the Department of Justice, functional discounts may be granted by sellers to 
their customers and are so granted by an appreciable number of America’s manu- 
facturers. All manufacturers who presently grant functional discounts are 
compelled, under present law, to see to it that such discounts properly apply. 

Putting it more simply, there are a number of products that I buy as a whole- 
saler upon which I get a functional or trade discount. When I buy these 
products, I represent to my suppliers that I will resell them to retailers. My 
suppliers know, and so do I, that if I sell these products other than at whole- 
sale, I will violate the law as it now stands and that if they condone in this 
violation, they, too, will be held responsible by the appropriate Federal agencies. 
Accordingly, my suppliers who do grant functional discounts take simple pre- 
cautions to protect themselves and I cooperate with them. We have existed on 
this basis for the 23 years of the operation of the Robinson-Patman Act. To 
date, neither I nor my suppliers have gone to jail, been fined, or been subjected 
toa cease-and-desist order. 

What I simply ask now is that those of my suppliers, who do not voluntarily 
grant functional discounts, be made to comply with the requirements which 
other suppliers find neither onerous nor burdensome to undertake. If an ap- 
preciable number of American manufacturers can maintain and police a func 
tional discount policy without running afoul of the permissive provisions of the 
Robinson-Patman Act, then there is no reason why manufacturers in other lines 
should have any great difficulty in doing the same if functional discounts cease 
to be permissive and become mandatory 

In short, the mandatory functional discount amendments do not impose new 
requirements upon sellers, they merely make uniform requirements now optional 
under existing law which, as stated, an appreciable number of the American 
manufacturers already employ. The intent of the amendment is to make the 
balance do what the other voluntarily do so as to make it possible for retailers in 
those lines to compete with the direct buying, large scale, mass retail distributors. 

4. The argument that establishing functional discounts will cause retail distri- 
butors to go into manufacturing and thus further thwart the small retailer is 
very much like saying that we should not pull a drowning man out of the water 
because he has been immersed for so long a time that he will probably die anyway. 
Gentlemen, I submit to you that the favored treatment now being given to the 
big retailer in being allowed to purchase directly at the same price as that charged 
the wholesaler who resells to competing retailers is destroying the independent 
retailer here and now. To say that the elimination of the discrimination implies 
the demise of the party to be protected is, in effect, to give in to the counsel of 
despair and admit that the small retailer is hopelessly lost. I am not ready to 
make such an admission and I am sure that neither is this committee. 

In actual fact, however, the threat of vertical integration is remote and is no 
more of a threat now than it will be after the passage of the amendment. 

Direct buying retailers buy from manufacturers as a practical matter, for lack 
of an economically more attractive alternative. Their failure to fully integrate 
is in recognition of the overall economic impracticability of such conduct. Where 
the situation is favorable, large-scale retailers integrate vertically whether or 
not functional discounts are available. The fact that the majority of chains have 
not integrated dispite the fact that significant number of manufacturers presently 
employ functional discounts, is argument enough to show that the proposed 
bills, affecting as they do only a segment of all manufacturers, will not have this 
anticipated deleterious effect. To the contrary, the likelihood is that, rather 
than encouraging chains and other large scale retailers to integrate and establish 
manufacturing entities, the effect of the bill will be to persuade them of the 
advisability of purchasing from wholesalers rather than from manufacturers. 
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These direct buying retailers presently enjoy an unwarranted advantage in being 
able to acquire merchandise at the same price as paid by wholesalers while com- 
peting in the sale of these products with other retailers who must acquire the 
product at a higher price. When deprived of this unfair price advantage, direct 
buying retailers are more likely to rely upon wholesalers than they are to embark 
upon manufacturing activities in addition to the distributive functions they 
presently perform. It is in the very nature of economics that a business entity 
will attempt to operate at as low a cost as possible. 

Stripped of all its verbiage, the opponents of the measures you are now Ccon- 
sidering, must base their entire case upon the propostion that small business is 
doomed and that efforts to save it are not worth the trouble. I do not believe, 
however, that the Congress of the United States will accept such an argument. 
I do not believe that the technical objections raised against the proposed law will 
prevent this committee from endorsing the measure. 

If we accept the premise that the purpose of the Clayton Act and its amend- 
ments is to prevent the large and strong from progressively overwhelming 
the small and weak in the marketplace, and if it is now admitted, as it seems 
universally to have been, that the application of the law does not in fact operate 
to carry out its avowed and intended effect, then must we not in good conscience 
seek to remedy and clarify it so as to make its meaning, to the best of our ability, 
unmistakable? If we are willing to see the small retailer and the wholesaler 
radically diminish or disappear, then we should not alter the law as it stands, 
Such a result is surely just a matter of time, whether such a situation deserves 
to be rectified is for you and Congress to decide. I am confident that good 
judgment will prevail. 


E. B. CRABTREE Co., INC., 
Minneapolis Minn., June 18, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, House Office 
Building, Washington, D.C. 

Hon. EMANUEL CELLER: We, as a wholesaler distributor, urge the speedy and 
favorable action on the functional discount amendment to the Robinson-Patman 
Act for the following reasons: 

(1) As wholesale distributors for the past 75 years we have watched direct 
selling to retailers such as chain grocers, chain drugstores, ete., practicaily wipe 
out all competition because of the higher prices the independent retailer must 
pay when he buys from a wholesaler. 

(2) The retailer who doesn’t perform the function of a wholesaler and yet 
is able to buy on a direct basis at the same prices as a wholesaler obviously has 
a tremendous advantage over his competitor. 

(3) We feel that this legislation would eliminate the manufacturer's one price 
policy and again allow the independent merchant to compete on at least equal 
terms. 

(4) We feel that the wholesaler’s function of issuing credit, making deliveries, 
and employing a sales force is an entirely different function than that per- 
formed by the direct retail account. Therefore, there should be no reason 
for a direct retail account to buy on the same prevailing terms and discounts 
as a wholesaler. 

Again, as a wholesale distributor in the State of Minnesota who is vitally 
interested in the future of small independent business in the United States, 
we urge favorable action on the functional discount amendment to the Robin- 
son-Patman Act. 

Sincerely yours, 
ARNOLD S. ANDERSON, 
President. 


QUEREC CIGAR Co., INC., 
Rutland, Vt.. June 18, 1959. 
Hon. EMANUED CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, House Office 
Building, Washington, D.C. 
Sir: In regard to the functional discount amendment to the Robinson-Patman 
Act it is essential to pass this to protect the small independent businessman, 
who is the backbone of America. 
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Big business can scare the manufacturer into lower prices so they can elimi- 
nate the small businessman. WHvery step like this is another step toward 
communism. 

When a retailer is so large that he can coerce the manufacturer into a lower 
price than the independent retailer then soon he can dictate to Congress, and 
they will no longer be the guiding light of our country. 

Congress sets itself up as the protector of the people, but if they allow one 
class to gain the advantage over others then we no longer have a free economy. 

So by placing the big retailer and the small retailer on an equal level all will 
have a fair chance to compete to make a living and be able to pay his taxes 
when due. 

I urgently request you, as quickly as possible, to secure a favorable action 
in Congress on this amendment. 

Very truly yours, 
RicHARD M. RYAN, 
NATD State Councilor for Vermont. 


CRESCENT CIGAR & ToBacco Co., INc. 
New Orleans, La., June 18, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittec, Committee on the Judiciary, 
House Office Building, Washington, D.C. 

Sir: On behalf of the tobacco distributors of the State of Louisiana, may I 
urge prompt and favorable action on the functional discount amendment to the 
Robinson-Patman Act. 

The bills under consideration are a logical extension of the present principles 
of the Robinson-Patman Act and will make more effective the original desirable 
goals which led to the enactment of this law. 

Very truly yours, 
J. EBLEN RAv, 
National Association of Tobacco Distributors State Councilor. 


SMITH SPECIALTY Co,, 
Sarasota, Fla., June 20, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House Office Building, Washington, D.C. 

Deak Honorasie CeLtter: We have been a progressive service wholesale dis- 
tributor for the past 28 years. We are in that category of what is called small 
business. We have 31 employees and a payroll in excess of $175,000 per annum. 
That may be small business, but in our community it is a factor. 

We act as a distributor for 1,500 retail establishments in Sarasota and Manatee 
Counties, Fla. We believe they must have the protection of the functional dis- 
count amendment to the Robinson-Patman act because, even with efficient opera- 
tion, they are not able to buy many manufactured items at the same price as the 
large chain operations, making it impossible for them to be in a competitive 
position. 

We respectfully request your support on this measure. 

Sincerely, 
DAVID COHEN. 


WOLVERINE CIGAR Co., 
Detroit, Mich., June 19, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House Office Building, Washington, D.C. 

DEAR Sir: As a wholesale distributor of tobacco, candy, paper products, drugs, 
toys, and kindred sundries, it has been our business to service a representative 
cross section of American small businesses—including drugstores, grocery 
markets, restaurants, gas stations, bowling alleys, patent medicine stores, ete. 

Our customers are dependent upon us to sell them merchandise at a price which 
is competitive, but which still permits them to make a profit large enough to 
compensate them for their effort and ingenuity put into their businesses. 
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According to my knowledge of the Robinson-Patman amendment, our Congress 
has afforded the opportunity of survival—through the years since its inception 
in 1936—to small businesses. This golden opportunity is now being threatened 
by the manufacturers through flagrant disuse of functional discounts to the 
wholesalers, who are entitled to them by the nature of their position in our 
economy. 

There is no doubt that the rule of thumb for the right to functional discounts 
is established by the character of the firms’ selling performance, and not the 
character of their buying. 

In conclusion, please add our voice to the plea for the survival and growth of 
small business, without which we will stagnate into the cartels, similar to those 
which now control Europe. 

Sincerely, 
SAMUEL G. HARSITH. 


FarnA WHoOLESALE Co., 
Ponca City, Okla., June 20, 1959. 


Hon. EMANUEL CELLER, 

Chairman, Antitrust Subcommittee, 
Committee on the Judiciary, 

House Office Building, Washington, D.C. 


DEAR CONGRESSMAN CELLER: In the interest of every middleman wholesaler 
and small independent retailer in the State of Oklahoma, I urge that your fine 
committee act favorably in passing on the proposed amendment to the Robinson- 
*atman Act for a functional discount which will help equalize and carry out 
the real intent of legislation enacted in the 1930's to save and preserve the 
free flow of business in this great nation of ours, but like many other fine laws 
need amending from time to time to meet changing conditions and times 

The original intent of the act was to protect and preserve the freedom of 
doing business fairly and upon an equitable basis of all businesses and to keep 
the then large corporations which have since grown to be giants from 
strangling and eliminating competition in the marketplace. 

We as middleman wholesalers perform many extra services that the 
independent retailer must have such as calling in person, deliveries, credit, and 
others, that their larger competitors do not have which raises the cost of our 
operation and places the merchandise on the retailer's shelf at a higher price 
than charged to the giant direct-from-the-factory buyer, a condition which, 
allowed to exist, will mean the eventual annihilation and elimination of more 
and more of these independent merchants who with their forefathers were the 
foundation of the great success of the Nation. 

I ask and pray that you fine legislators see the value of the functional 
discount amendments to the Robinson-Patman Act and do act most favorably 
for whatever you might do for its eventual, definite passage. The thanks, 
loyalty, and gratitude of every independent merchant and wholesaler of the 
great State of Oklahoma shall be yours. 

Most sincerely, 


T. N. FARA, 


PIEDMONT CIGAR Co., 


High Point, N.C., June 19, 1959. 
Hon. EMANUEL CELLER, 


Chairman, Antitrust Subcommittee, 
Committee on the Judiciary, 
House Office Building, Washington, D.C. 


DeaAR Mr. CHaArRMAN: The functional discount amendment to the Robinson- 
Patman Act is very necessary and important. We sincerely urge your speedy 
and favorable action on this amendment. 

Very truly yours, 


JoHN L. Cox. 
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KENNEDY WHOLESALE Co., 
Glendale Calif., June 19, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, 
Washington, D.C. 


DeaR Mr. CELLER: I am vitally interested in the amending of the Robinson- 
Patman Act to include “functional discounts.” 

In my business I deal exclusively with small independent retailers, the 
backbone of our economy, and month by month it is becoming more and more 
dificult for my customers to compete with the large, monopoly-like, direct- 
buying retailers. 

If our American way of life is to be held for our children, something must 
be done—and now! 

Sincerely, 


R. B. KENNEDY. 


McDonaLp CaNnpy Co., 
Eugene, Oreg., June 19, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, 
Committee on the Judiciary, 
House Office Building, Washington, D.C. 


DeAR Sik: Public hearings on functional discount amendment to the Robinson- 
Patman Act are scheduled for June 25 and 26. 

The Robinson-Patman Act was designed to eliminate preferential and dis- 
ecriminatory pricing by manufacturers to the benefit of large retail accounts 
and to the detriment of smaller ones. However, this intent has never become 
fact because manufacturers can and do sell larger direct buying retailers at the 
same price as wholesale distributors. The wholesaler must take a markup and 
thus his independent retail accounts must pay more for their merchandise than 
their direct-buying competition. This gives the latter a price advantage and tends 
to lessen competition and create a monoply—practices that the original act 
planned to eliminate. 

The wholesale distributor performs for the manufacturer the functions of 
sales calls, warehousing, delivering, billing, and trouble shooting. Certainly he 
should not have to pay the same price as the direct-buying retailer who does 
none of these. 

The proposed functional discount amendment actually clarifies and further 
effects the goals and principles of the Robinson-Patman Act. On behalf of our 
organization, our fellow wholesalers and our hundreds of independent retailers, 
we solicit your earnest consideration of and favorable action on it. 

Very truly yours, 
ZANE E. KEMLER, 
General Manager 


VIcTORY SPECIALTY Co., IN¢ 


Roanoke, Va., June 19, 1959 
Hon. EMANUEL CELLER, 


Chairman, Antitrust Subcommittee, 
Committee on the Judiciary, 
House Office Building, Washington, D.C. 


DEAR Sir: The passage of the bills pertaining to the functional discount amend- 
ment to the Robinson-Patman Act, are most important for the preservation of the 
small independent retailers as well as the independent wholesaler. 

As we see it, the survial of these merchants is most important to the eco- 
nomic distribution of merchandise. 

We trust that vou will see fit to use every influence for a speedy action on the 
amendment. 

Sincerely, 
I. T. Brewer, President. 
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R. A. Hitt Tosacco Co., INc., 
Mobile, Ala., June 20, 1959, 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, 
Committee on the Judiciary, 
House Office Building, Washington, D.C. 

DEAR Sir: We take this means to urge you and your committee to take fa- 
vorable and fast action on the functional discount amendment to the Robinson- 
Patman Act, which we understand comes before your committee for publie 
hearing on June 25 and 26. 

Since we are a comparatively small distributor, servicing primarily small 
dealers, we not only find ourselves at a disadvantage in this market but also 
our customers that we service are finding it increasingly hard to compete with 
the larger outlets and chains that are buying on a direct basis from manufacturers 
that sell these larger accounts at the same discounts that we receive. 

We believe that if the service wholesaler is eliminated from the scene, and 
we believe that statistics show that each year their number is decreasing, that 
the cost of distribution of national products would be considerably increased. 
We also believe that the small independent retailer is the backbone of American 
business. 

We are only asking that you report favorably on legislation that will give these 
two segments of our economy an even break. 

We urge that you report favorably on this amendment. 

Yours very truly, 
H. K. WALLER, 
State Councilor, NATD. 


Geo. E. BRoEKER CIGAR Co., INc. 


St. Louis, Mo., June 19, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House Office Building, Washington, D.C. 

HONORABLE Str: I am very much interested in the functional discount amend- 
ment to the Robinson-Patman Act and would appreciate any help you can give 
me on this amendment. 

The Robinson-Patman Act at present places our firm and the small retailer to 
a disadvantage. The large retailer who buys direct from the manufacturer re- 
ceive their merchandise at the same price as the wholesaler. The small re- 
tailer having to pay more for his merchandise is unable to compete and is 
eventually out of business. 

Thanks for your help. 

Sincerely yours, 
Geo. E. Broeker, President 


THE LEIDERSDORF Co., 
Milwaukee, Wis., June 19, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House Office Building, Washington, D.C. 

DEAR CONGRESSMAN CELLER: As State councillor for the National Association 
of Tobacco Distributors in the State of Wisconsin I urge favorable consideration 
and action on the proposed mandatory functional discount amendment to section 
2(a) of the Clayton Act, as amended by the Robinson-Patman Act 

Just as the Robinson-Patman Act of 1936 was enacted to eliminate some of the 
inequities of the Clayton Act insofar as rebates and discriminatory discounts 
are concerned, so should the mandatory functional discount amendment be 
enacted so that the small independent retailer can complete on the same basis 
with the direct buying retailer. 

As the law stands now those large retailers who have the privilege of buying 
direct from the manufacturer, have, in many cases, a definite price advantage 
over the small retailer. 

Where the manufacturer sells both wholesale and direct buying retailers at 
the same price, the wholesaler must, in turn, sell at a higher price to the small 
independent retailer. He, in turn, cannot effectively compete because of his 
higher initial cost. 


ie) 


FUNCTIONAL DISCOUNTS 113 


Mandatory functional discounts would give the small independent retailer an 
opportunity to compete on the same basis as the direct buying retailer. 

Vivid proof of the demise of the small independent grocer in Milwaukee since 
1950 can be shown by the following statistics: 

In 1950 there was 1,987 independent food stores of which 238 were members 
of cooperate chains, volunteer chains, and co-op buying groups. 

In 1958 this number had been reduced to 971 of which 389 were cooperate 
chains, ete. 

This means that, while the cooperate chains, volunteer chains and co-op buying 
groups have increased by 151 stores, 1,167 small independent grocers have closed 
their doors in 8 years while the food business have increased from $214 million in 
1950 to $331,463,000 in 1958. 

What better proof do we need to show that the small independent retailer 
needs help. He is the backbone of our economy and mandatory functional dis- 
counts will help him compete. 

I urge speedy and favorable action on the amendment. 

Sincerely, 
W. H. Lerwersporr, Sales Manager. 


New YorK STaTE ASSOCIATION OF Tosacco DistTriputTors, INC., 
Albany, N.Y., June 19, 1959. 
Re funtionai discount amendment to the Robinson-Patman Act 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, House Office 
Building, Washington, D.C. 

DEAR Mr. CELLER: Since the enactment of the Robinson-Patman Act of 1936, 
there has developed a business climate, which if unchecked will eliminate small 
retailers, who have been the backbone of their country’s economy. 

Using the cloak of the Robinson-Patman Act directive, concerning a one-price 
policy, large manufacturers have prescribed conditions of sale, which only large 
retailers or wholesalers can meet. This manufacturer will then sell his goods 
to the large retailer and the wholesaler at the same price. Obviously, the small 
retailer who buys his goods from a wholesaler, because he is unable to meet the 
conditions referred to, must pay more for his goods than the large retailer. 

The final result of this practice is the very evil, which the Robinson-Patman 
Act intended to eliminate. I earnestly seek your favorable attention to the 
functional discount amendment. This amendment would adequately describe 
different types of services rendered to customers. It would strengthen the other- 
wise declining power of the Robinson-Patman Act to eliminate monopolistic 
trends. 

Very truly yours, 
Epwarp T. LAGONEGRO, President. 


Yaun & McCDONNELL CIGARS, 
Philadelphia, Pa., June 19, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, House Office 
Building, Washington, D.C. 

Dear REPRESENTATIVE CELLER: As one who believes in the essential role 
played by small business in the economy of this great Nation and who has 
observed the benefits and stability small business provides a community, I 
sincerely trust that your committee and the Congress will recognize the necessity 
for the functional discount amendment to the Robinson-Patman Act. 

For over 50 years this company has observed and been a part of the distribution 
scheme for small business. Never have we seen or heard such growing feeling on 
the part of so-called poppa-momma type business, that theirs is a hopeless 
situation in our changing economy. 

Favorable action on this amendment would do much to renew the confidence 
and incentive, for these essential independent merchants, 

Very truly yours, 
Pau. L. Brogan, Jr., President. 
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GOLDSMIT-BLACK OF PARKERSBURG, INC., 
Parkersburg, W. Va., June 19, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House Office Building, Washington, D.C. 


DEAR Mr. CHAIRMAN: The West Virginia Wholesalers Association, of which 
I am president, consisting of over 50 grocery and tobacco distributors, would 
like to go on record and voice their wholehearted support for the functional 
amendment to the Robinson-Patman Act. 

This amendment must be passed to keep the average retailer in business. If 
it fails to be enacted we see a dim future for all small-, medium-, and large-size 
retailers and wholesalers. We are very much afraid that without this law a 
few gigantic corporations (similar to the automobile industry) will eventually 
control all retailing throughout this country. 

It is imperative for our economy to protect the small man, who has often 
and rightly been called the backbone of our country. 

While the enactment of the “functional discount amendment” would not alter 
existing retail prices to any great extent, it will prevent price fixing at a later 
date by a small group of colossal chains with tremendous buying power. 

It seems that this is a matter of utmost importance. Your committee can 
either recommend the death penalty for thousands of retailers and wholesalers 
or let them enjoy the clean and fresh atmosphere of competitive American 
enterprise. 

Your active support for this amendment is imperative, not only for this, but 
also for many generations in the future. 

Sincerely, 
R. B. BERNHEIMER 


TRI-STATE Tospacco & Canby Co., 
Siour Falls, 8S. Dak., June 19, 1959 
Re functional discount amendment to the Robinson-Patman Act. 


Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House Office Building, Washington, D.C. 


Dear Sir: It is understood that the Robinson-Patman Act of 1936 was an 
amendment to section 2 of the Clayton Antitrust Act. As we are mindful for 
this amendment we are now confronted with present-day conditions which will 
have a grave bearing on the future economy of our great Nation. 

As a wholesale distributor I have witnessed the closing of quite a number of 
independent businesses due to not being able to compete with syndicate or direct- 
buying retailers. There independent dealers were priced out of business by 
the syndicates. 

We as wholesalers operate very efficiently and serve the independent on a 
close margin, but there still has to be a difference for the service that we render 
The syndicates will many times sell items at their cost price, which is the same 
as our cost, and make the independents look ridiculous thus inveigling the 
consumer to their outlets. 

As for distribution, the syndicates will seldom, if ever, introduce a new item 
on the market. After the independents have introduced the item and a demand 
has been created, the syndicates will butcher the price to gain the business and 
reap the harvest on the risk and hard work of the independent. 

In order to sell the vast amount of new goods that are being and will be 
produced in this country it is most important that we keep our independent 
merchant at a healthy status. The only way that this can be done is to put 
them on an equal basis with this fierce competitor—the direct buyer. 

I therefore respectfully request that you support the functional discount 
principle in the interest of our economy and good business 

Yours truly, 
Sip SMITH 
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JACKSON CIGAR & Tosacco Co., INC., 
Jackson, Miss., June 20, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Anti-trust Subcommittee, Committee on the Judiciary 
House Office Building, Washington, D.C. 


Dear Sir: We refer herein to the functional discount amendment to the 
Robinson-Patman Act. We would respectfully request that this amendment get 
your favorable support. 

We recognize the need for this legislation to keep small business on a sound 
competitive footing. As a wholesale distributor, we know this is urgently 
needed. 

Yours very truly, 
W. H. BoaGan. 


THE MASSACHUSETTS ASSOCIATION OF TOBACCO DISTRIBUTING, 
Boston, Mass., June 20, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House Office Building, Washington, D.C. 


DEAR CONGRESSMAN CELLER: I, Morris Kirschbaum, president of Kirschbaum 
Bros., Inc., and executive secretary of the Massachusetts Association of Tobacco 
Distributors, of which nearly every wholesale tobacco distributor in the State 
is a member, am writing you in regard to the public hearings on the functional 
discount amendment to the Robinson-Patman Act to be held June 25 and 26 
before you and your committee. 

I urge you in the interest of every member who services retailers in this 
State to please act favorably and speedily on this amendment. 

Thanking you for your interest in the above, I am 

Very truly yours, 
MorrkIS KIRSCHBAUM, 
Executive Secretary. 


DANIELS Tosacco Co., INC., 
Woonsocket, RJ... June 22, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House Office Building, Washington, D.C. 


Dear Str: I am writing you again and would like to impress upon you the 
importance to which we attach the public hearings that are scheduled for 
June 25 and 26 on the functional discount amendment to the Robinson-Patman 
Act. 

Yes, the Robinson-Patman Act has done much to curb a few “giants” in the 
retail field from receiving preferential price treatment, but in the last few years 
many manufacturers have not recognized different classes of purchasers. In 
other words, a manufacturer may sell to a large retailer at the same price as 
to a wholesaler, thereby giving the large retailer a distinct advantage over 
any of his small competitors who buy through a wholesale distributive setup. 

As I visit small independent retailers and wholesalers throughout Rhode 
Island, I get the feeling that all is not well. All have the same feeling as I, 
that if something is not done by Congress small independent business in this 
country will be a thing of the past. 

I therefore urge you to speedy and favorable action on the functional discount 
amendment to the Robinson-Patman Act. 

Yours truly, 
DAVID DANIELS, 
NATD State Councilor. 


HEMENWAY & Moser Co., 
Salt Lake City, Utah, June 22, 1959. 
Hon. EMANUEL CELLER, 
Chairman Antitrust Subcommittee, Committee on the Judiciary, 
House Office Building, Washington, D.C. 


DEAR CONGRESSMAN CELLER: I am advised that public hearings on a func- 


tional discount amendment to the Robinson-Patman Act are to be held on 
June 25 and 26. 
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Our company has been established in the intermountain West for 60 years, 
serving nearly all types of retail outlets of whom about 2,000 are small, inde- 
pendent business houses whose only source of supply are wholesale distriby- 
tors such as ourselves. The writer has been personally engaged in the 
distribution trade for more than 20 years. 

Speaking with this background, I urgently and strongly urge the early adop- 
tion of the functional discount amendment. 

In the last 10 years I have seen in our territory literally hundreds of small 
retailers driven from business by the larger retailers with whem they must 
compete on unequal terms because the large merchants buy their goods directly 
from the manufacturers. 

The ultimate result of this trend, which has quickened and enlarged 
materially during the last 3 years, will be the annihilation of the small 
retailer. 

As I read the amendment, it appears to me to be a highly constructive step 
which should be immediately taken in the direction of enabling the small re- 
tail merchant to compete with the trade giants who purchase directly from 
manufacturers. It will lead to the restoration of the independent retailer's 
position as a competitive, healthy force in the marketplace and will preserve 
the historical status of the small businessman in the American retail scene. 

As I understand the Robinson-Patman Act, the amendment is a logical ex- 
tension of it and is, in fact, necessary today to preserve the objective which 
led to the enactment of the original statute. 

I am confident that I speak for hundreds of small, independent retailers, in 
our market area and for the members of the distributive trade throughout the 
intermountain West in urging favorable action on the proposed functional 
discount amendment. 

Respectfully yours, 
LAURANCE W. CRACROFT, 
President and General Manager. 


Mr. Rocers. Next is Mr. Theodore A. Groenke, chairman of the 
legisl: ative sub ‘committe e of the Cl: ay ton Act committee, section of the 
antitrust law, American Bar Association. Is that the proper title? 

Mr. GroenKE. Yes, sir. 

Mr. Rogers. Welcome to the committee. 


TESTIMONY OF THEODORE A. GROENKE, CHAIRMAN, LEGISLATIVE 
SUBCOMMITTEE, CLAYTON ACT COMMITTEE, SECTION OF ANTI- 
TRUST LAW, AMERICAN BAR ASSOCIATION 


Mr. Groenxe. My name is Theodore A. Groenke. I am an attor- 
ney from Chicago, a partner in the law firm of Snyder, Chadwell, 
Fagerburg & Keck. 

I am appearing here today as a representative of the American 
Bar Association. 

The American Bar Association, as you know, is the national asso- 
ciation of the lawyers of this country made up of lawyers from all 
over the country, from all of the States in the Union. 

I am appearing here as a representative of that association. I have 
delivered to the committee staff a report and a recommendation 
against the adoption of the proposed legislation which was adopted 
and considered by the Clayton Act Committee of the American Bar 
Association, and reviewed and approved by the board of governors 
of that association in June of 1958. 

I will not repeat the material which is contained in that resolution 
and report. I ask, if the committee would, to please have that reso- 
lution and that report included in my remarks at this point. 
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Mr. Rocers. All right. It will be so received and made a part of 
the record, 

Mr. Groenke. I would like, however, to make one or two comments 
expanding ape the reasons why the American Bar Association has 
taken action against this proposed legislation. 

In particular, 1 would like to comment somewhat on the alleged 
need for this legislation and, secondly, upon the probable effects of 
this legislation, as viewed by, particularly the antitrust law lawyers, 
members of the American bar Association, who are experienced in 
these matters and have analyzed this statute and have made predic- 
tions as to the probable effects of this statute, 

First, with respect to the need: It seems to me, first, that statistics 
with respect to the number or size of business units are not an indi- 
cation of the status of small business in our economy, but an indica- 
tion of the increasing seale on which business is done. I think there 
is adequate and ample evidence which the committee can find all 
around that individual businessmen are able to compete in the new 
methods of doing business which are becoming prevalent in our 
economy. 

I had an opportunity 2 years ago to attend a meeting of the Na- 
tional Assoc iation of Wholesale Grocers, at which time it was re- 
ported to the members instances where independent wholesalers had 
achieved greater efficiency than integrated retailers in the distribution 
of certain food products. 

I do not purport to be co mpletel iV familiar with all of the eco- 
nomic detail in this area, but I call the committee’s attention to the 
fact that there it is erroneous to assume that individual businessmen 
cannot succe ‘ssfully do business in the present way business is done 
in the distribution and retailing field. 

I think instances to the e ontrary abound. 

Mr. Marerz. Mr. Groenke 

Mr. GroenkKe. Yes, sir; Mr. Maletz. 

Mr. Marerz. Let us assume you have an extremely efficient small 
retailer who is precluded from buying directly from a manufacturer, 
and who is constrained to buy from a wholesaler: How can he com- 
pete effectively with a direct buying retailer who purchases from the 
manufacturer at the same price that the small retailer’s wholesaler 
purchases ¢ 

Mr. Grornxke. My statement, Mr. Maletz, is based on my under- 
standing that independent wholesalers and integrated retailers both 
have to perform certain wholesaling functions, and I believe there is 
ample evidence to demonstrate that indeper ndent wholesalers have 
been able to achieve equal efficiency. 

Mr. Marerz. With whom ? 

Mr. Groenke. With integrated retailers in performing the whole- 
saling function, the function of bringing goods from the manufac- 
turer to the retail store. 

Mr. Maerz. Let us assume they are equally efficient, the whole- 
saler and the integrated retailer. Even if that is the ¢ news would not 
the small retailer pure ths asing from his wholesaler be at a competitive 
disadvantage vis-a-vis this integrated retailer, eatin the manu- 
facturer adheres to a one-price policy ? 

Mr. Grornke. Is your argument directed—— 

Mr. Maerz. This is not an argument; it is a question. 
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Mr. Groenke. Is your question directed to the question of whether 
or not the fact that the wholesaler must earn a profit and the integrated 
retailer has only one profit to earn places retail customers of a whole- 
saler at a competitive disadvantage; is that the point of your question ? 

Mr. Maerz. No. My question is whether or not in this particular 
situation the small retailer is or is not at a competitive disadvantage 
vis-a-vis the direct buying retailer. 

Mr. Groenke. My opinion is directly to the contrary of that. 

Mr. Maerz. He is not at a competitive disadvantage ¢ 

Mr. Groenke. That is right. 

Mr. Maerz. You disagree then with the Federal Trade Com- 
mission and the Department of Justice, both of whom testified yes- 
terday, by the way—— 

Mr. Groenke. Yes; I do. I do disagree if they so testified; I do 
disagree with that. 

[ believe, as an economic matter, and this will not be true in every 
instance because the efficiency of the various operations is going to 
vary, but I believe it has been demonstrated, and I believe the com- 
mittee can find it has been demonstrated, that many wholesalers have 
been able to achieve an efficiency whereby they can place their cus- 
tomers upon an equal competitive basis with the integrated retail 
store that competes with them. 

Mr. Maerz. If the wholesaler has to buy at the same price as the 
integrated retailer, how can the wholesaler place his customers in 
competitive equality vis-a-vis the direct buying retailer? How in the 
world can he do that? 

Mr. Grornke. They can both buy at the same price. 

Mr. Materz. The wholesaler and the direct buying retailer buy at 
the same price? 

Mr. Groenke. Correct. They both perform wholesaling functions. 
Those functions have to be performed, whether it is an integrated 
retailer or whether it is a wholesaler and a retailer. 

The wholesale-independent retail team is the economic equivalent 
of the integrated retailer; that is the premise on which this is based. 

Mr. aa tz. Are you familiar with the report of the Attorney 
General’s National Committee to Study the Antitrust Laws? 

Mr. Grornxe. I have read that report. 

Mr. Maerz. Are you familiar with the fact that the Attorney 
General's Committee specifically stated that in this kind of a situation 
the small retailer is suffering economic discrimination vis-a-vis the 
direct buying retailer? Are you familiar with that? 

Mr. Groenke. In which situation? In the situation where his 
wholesale suppliers buy at the same price as the retailer? 

Mr. Maerz. Yes. 

Mr. Groenke. I am not familiar with that statement in the report. 
Tf that statement is in the report I would disagree with that statement. 

Mr. Materz. Let me read the statement at page 206, footnote 246: 

4 seller’s uniform single-price policy for all buyers irrespective of their fune- 
tional status, though constituting economic discrimination, is not reachable as a 
‘price discrimination’ by the Robinson-Patman Act. 


I take it you would not agree with the statement to the extent that 
it is your view that no economic discrimination is involved here? 
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Mr. GroenKke. I believe—the statement as it stands, the bald state- 
ment as you have read it there, out of context, I disagree with. 

Mr. Macerz. Take a look at it yourself. 

Mr. GroenKE. My recollection is that statement—— 

Mr. Maerz. I would not want to quote it out of context. 

Mr.Groenke. I did not mean to be critical in that respect. That 
statement, I believe, was probably made in connection with the criticism 
by the Attorney General’s committee of the practice followed by the 
Federal Trade Commission of classifying purchasers on the basis of 
their reselling function rather than on the basis of the actual economic 
functions they perform. 

My recollection is that the committee did take a position against 
that and may have made this statement in that connection. Is that 
on page 206 ¢ 

Mr. Maerz. I do not want to preclude you from examining this 
statement, and I think, after reading it, you will agree that the At- 
torney General’s committee conc luded that the small retailer in this 
kind of a situation was suffering economic discrimination. 

Mr. Groenke. Where is this, Mr. Maletz, on page 206 4 

Mr. Maerz. That is the footnote. My eyes are not quite sharp 
enough to make out the number of the footnote. 

Mr. Groenke. I see it, footnote 246; I see the statement. I see 
that statement and I disagree with that statement. 

Mr. Maerz. You disagree with it ? 

Mr. GrRoEeNKE. Yes. 

Mr. Maerz. Without belaboring the point—— 

Mr. Groenke. Asan economic matter. 

Mr. Maerz. If you would tell the committee why you disagree with 
it. 

Mr. Groenke. I disagree with it on the basis of some familiarity 
with the food business, in general. 

This is all heresay on my part, let me be quick to add. I base this 
statement on familiarity, some familiarity, with the food business, 
based on a study of that business, based on conversations with whole- 
salers, based on the things I heard upon my attendance at the National 
Association of Wholesale Grocers Convention 2 years ago, and various 
information that Mr. Robert Nueller, editor of the Progressive Grocer, 
| believe, has published. 

I think certainly that this is a very vast economic conclusion. I 
think if my remarks here serve any purpose it is to raise this question 
and raise this cross examination with you because I think an assump- 
tion is made that is not necessarily so. 

That is all I wanted to call attention to here. 

Now, with respect to the state of the existing law, and the need for 
this legisl: ation, it has been brought out before this committee that 
the existing law certainly authorizes the granting of functional dis- 

counts, and as has been further pointed out, functional discounts are 
granted in a larger number of cases. 

Sound economics dictate that where a functional discount is earned 
and desirable, it should be granted. 

The vice of this bill is not with respect to inability of manufacturers 
to grant functional discounts. 
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This bill would seek to require a manufacturer to grant a fune- 
tional discount whether such a discount is earned by the giving of 
economic services or not. 

The effect of such legislation has also been pointed out here before 
the committee. It has been indicated that to require payments for 
services which are not rendered by mandatory legislation of this type, 
would have a tendency to increase prices to consumers, would tend 
to penalize efficiency in distribution and, in effect, therefore, this 
legislation would be a tax upon consumers to — unearned 
functional discounts which are mandatorily required by law. 

Mr. Marerz. Mr. Groenke, may I ask you a few more questions? 
Would you agree that a purpose of the Robinson-Patman Act is to 
prevent mass buyers from obtaining, because of size alone, a com- 
petitive advantage over small competitors? 

Mr. Groenxe. Yes, I believe that is one of the purposes. 

Mr. Marerz. Would you also agree that the Robinson-Patman Aet 
is designed, among other things, to give the small retailer a measure 
of equality of opportunity with a chain retailer insofar as pur- 
chasers are concerned ¢ 

Mr. Groenke. I believe that is one of the purposes stated for the 
act; yes, sir. 

Mr. Marerz. Are you fmailiar with the /ru/tva/e Canning case! 

Mr. GroenkKe. Yes, I am. 

Mr. Materz. In that case did the Federal Trade Commission hold 
that where a manufacturer sells toa large retailer at a lower price than 
that afforded to a wholesaler section 2(a) of the Robinson-Patman 
Act was violated ? 

Mr. Groenke. That is correct. 

Mr. Maerz. Didn’t the Commission conclude in that case that this 
discrimination was illegal because it produced injury to the com- 
etition between the direct buying retailer and to those retailers 
yuying from a wholesaler ? 

Mr. Grorenxe. That is correct; where there is a discrimination 
agait ist a wholesaler he has a remedy under the existing law, and 

1e does not necessarily have to be competitive ly hurt because under 
the Kruq case, if his customers are hurt he has a cause of action 
under the Robinson-Patman Act. 

Mr. Maerz. Take a situation where the manufacturer sells only 
to wholesalers and large retailers, and his prices to these groups are 
the same. 

In that case the small retailer necessarily must pay the wholesaler 
a higher cost for merchandise than the direct-buying retailer pays; 
isn’t that so? 

Mr. Groenxe. I did not follow that question, Mr. Maletz. You 
have a manufacturer selling to 

Mr. Marerz. A manufacturer sells only to wholesalers and large 
retailers, and his price to these groups is the same—a uniform pricing 
system. 

Mr. GroENKE. Yes. 

Mr. Maerz. You follow me so far. 

In that case, is it not a fact that the small retailer who purchases 
from the wholesaler necessarily must pay the wholesaler a higher cost 
for his merchandise than the direct-buying retailer ? 
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Mr. Groenke. No, that is not so. 

Mr. Maerz. It is not so? 

Mr. Groenke. Assuming that the wholesaler and the integrated re- 
tailer both perform the wholesale functions—the function of bringing 
the goods from the manufacturing plant to the shelf in the retail store 
with equal efliciency—the independent retailer who buys from the 

efficient wholesaler can buy on an equivalent basis with the integrated 
retailer. 

You have heard a great deal of testimony- 

Mr. Matrrz. Let me take a specific kind of a situation and assume 
certain facts. ‘The facts | am assuming are these: 

The manufacturer sells to the wholesaler and to the large buying 
retailer at precisely the same price. 

Now, the wholesaler sells to the small retailer. 

Are you saying that this small retailer who purchases from the 
wholesaler will pay the wholesaler the same price that the large, the 
direct-buying retailer will pay the manufacturer ? 

Mr. Groenke. No, I am not. 

Mr. Maerz. That was the only point of my question. 

Mr. Groenke. What I am saying is that the price which the inte- 
grated retailer pays to the manufacturer is a price at a different level 
of distribution than the dollar price which is paid by the small 
retailer who buys from the wholesaler. 

In figuring the discrimination from the point of view of competitive 
effect, you must look at the cost of the merchandise on the shelf of the 
retail store. “% 

My point is that the independent retailer, buying through an efficient 
wholesaler who performs as efficiently as the integr: ated retailer per- 
forms, can have his merchandise on the shelf in his retail store at an 
equivalent cost to the costs of the integrated retailer. 

Mr. Marerz. Let me put it this way. Let us see if we can translate 
this into actual figures. 

A manufacturer sells a case of widgits, if you will, to a wholesaler 
for a price of $100. 

The same manufacturer sells to the direct-buying retailer the same 


-ease of widgits, also for $100. 


Now, isn’t it true that this small retailer purchasing from the whole- 
saler will have to pay the wholesaler $100 plus the wholesaler’s mar kup. 

Mr. Groenxr. The small retailer will have to pay a larger dollar 
price to his wholesaler for this merchandise than the dollar price paid 
by the retailer to the manufacturer; that is correct. 

Mr. Maerz. That is all I am ge iting at, at this point. 

Mr. Groenke. My point here has been that—excuse me. 

Mr. Maerz. There is nothing complicated about these questions 
really. 

Doesn’t it follow in this situation that the small retailer is at a com- 
petitive disadvantage with respect to his dollar price as compared 
to the pt buying retailer ? 

Mr. Grornke. With respect to his dollar price, he is paying a 
higher dollar price for the merchandise than the integrated retailer. 
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Mr. Maerz. Now, in practical effect is there any economic differ- 
ence between this situation and the situation condemned by the Fed. 
eral Trade Commission in the Fruitvale case ? 

Mr. Groenxke. I would savy that because of the definition of dollar 
price used presently in the Robinson-Patman Act that there is not— 
let me put it this way: The Robinson-Patman Act presently is ad 
ministered on the basis of dollar prices and a dollar price discrimina- 
tion is a discrimination under the Robinson-Patman Act regardless 
of whether or not there is a difference in economic price. 

However, I would like to point out several things that I think help 
to save the administration of the act from that uneconomic approach. 

To begin with, you have to have competing buyers who pay the 
discriminatory price. So that where you have buyers, for example, 
a wholesaler as compared to a retailer, who are purchasing at two 
different dollar prices, you do not get a price discrimination between 
two competing purchasers which would violate that act. 

If so, that room is allowed there for these economic costs to enter 
into the relationship between the sellers and their buyers and remote 
buyers, as the act is administered. 

Now, I certainly agree that a difference in dollar price between two 
competing purchasers is a violation of the present Robinson-Patman 
Act. 

But this legislation is not talking about a dollar price to two com 
peting purchasers from a seller. It is talking about a dollar price 
between—a difference in dollar price between two competing sellers 
who purchase from different sources. 

Mr. Maerz. Do you feel that the decision of the Federal Trade 
Commission in the Fruitvale case was a sound one ? 

Mr. Grornke. Yes. In that instance you had a lower dollar price 
to the retailer, as T recall the decision, than you h: id to a wholesaler 

Now, it seems pretty clear there that the wholesaler is entitled to 
the same—certainly entitled to the same price from the manufacturer 
as the integrated retailer because they are both buying at the same 
point in the process. They are both buying from the manufacturer 
and they ought to be treated equally there. 

Mr. Maerz. Well, is there again any real difference between the 
situation condemned by the Federal Trade Commission in the Frait- 
vale case which you think is sound, and the situation where the man 
ufacturer sells to wholesalers and certain large retailers at the same 
price? What is the economic distinction between those two kinds of 
situations ? 

Mr. Grornkr. Well, if there is any economic distinction, T guess if 
lies in the fact that where you have sold to a wholesaler at a higher 
dollar price than you have sold to a retailer, and you know that the 
wholesaler has some wholesale costs—vyou know that the wholesaler 
having bought at a higher price there is a stronger presumption that 
there may be an economic discrimination there 

Mr. Maerz. A stronger presumption, but yet there may be an eco- 
nomic discrimination where a manufacturer sells under a one-price 
=, isn’t that true? 

Mr. Groenke. That is true. 

Mr. Marerz. What T cannot understand, frankly, Mr. Groenke, 
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you decry proposed legislation which would have the practical effect 
of prohibiting the manufacturer from continuing to adhere to a 
one-price system; that is, where the manufacturer sells to the 
eihenlel and to the large retailer at the same price. 

I cannot understand your rationale for that. 

Mr. Groenke. Well, | suppose the rationale comes from the fact 
that I accept the idea that the Robinson-Patman Act requires, and 
that it is desirable, therefore, because of the Robinson-Patman Act, 
to sell to competing purchasers at the same dollar price. It is when 
you take the Robinson-Patman Act a step further and say that you 
must give a functional discount sufficient to enable remote purchasers 
to compete that I change my direction on that. 

Mr. Maerz. But isn’t that.precisely what the Federal Trade Com- 
mission held in the /rutvale case, to require remote purchasers to 
compete { . . 

Mr. Groenke. Yes, they did, and they have done it in the Avrug 
case, and the Attorney General's national committee has criticized 
that tendency. 

They have done it also in the multiple function cases, and there is 
a tendency there in the law that has been criticized by the Attorney 
General’s national committee because it makes sellers responsible 
for competition among remote purchasers and tends to get them into 
the pricing policies of their customers. 

Mr. Materz. Would you like to change your position with respect 
to your comments about the /ruitvale case and now conclude that 
the decision was unsound from your point of view? 

Mr. Groenke. No. It seems to me it is still sound to Say that you 
cannot sell under the Robinson-Patman Act to an integrated retailer 
at a lower price than you sell to a wholesaler because the Robinson 
Patman Act prohibits injury to competition either among the pur- 
chasers or among customers of either of them. Now, that is the 
statute and that decision is sound under the statute. 

Mr. Maerz. Well, do you think the statute needs amending so 
that the decision should be overruled ¢ 

Mr. Groenke. I do not think I am speaking for the American 
Bar Association when you push me this far. 

Mr. Mauerz. What is your personal view / 

Mr. Groenke. My personal view is antithetical to the Robinson- 
Patman type of thinking because I think the Robinson-Patman Act, 
as a legislative matter this is my personal view and by all means 
let me make it clear it is my personal view, and I am not stating a 
view of the American Bar Association—but my personal view is that 
the Robinson-Patman type of regulation tends to interfere with the 
free movement of competitive forces and tends to price rigidity, 
and this legislation is going even further in that direction. 

Mr. Materz. In other words, it is your personal view that the Reb- 
inson-Patman Act is unsound legislation ? 

Mr. Groenxe. As an economic matte r, yes. 

Mr. Maerz. Thank you very much. 

Mr. Groenke. We were just talking there about this. Emphasizing 
the views of the American Bar Association with respect to the need 
for this legislation, that view was—and let me disassociate the Amer 
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ican Bar Association from some of the answers I made with respect 
to Robinson-Patman, and so forth, because we went quite far afield, 

The view of the American Bar Association was as stated in the 
report which was approved by the association, and I will read that 
in order to keep the record straight on that point. This view was, and 
I am quoting from the report: 

The economic desirability of a price differential cannot be appraised from the 
point of view of any particular segment of our distribution economy. The 
interests of the various agencies involved in commodity distribution are ip- 
herently adverse and must necessarily be so if we are to receive the benefits of 
competition. Any legislation, however phrased, which attempts to mediate as 
between the various conflicting interests of competitive distributors is bound 
to impair the long-term interests of the public in the benefits of free competition 
and is contrary to the basic antitrust policy of our land. 

In a footnote to that comment, the American Bar Association re- 
port quotes page 208 of the Attorney General’s National Committee 
report. 

With respect to the effects of this legislation, I will just say one 
thing: 

As will appear from our report, as has appeared from the testi- 
mony, as I understand the testimony, of Mr. Kintner and Mr. Bicks, 
this statute poses a host of problems. 

It is our considered judgment that, despite efforts of the proponents 
of this legislation to indicate that these problems will be solved, that 
is not an assumption that can be easily indulged in. 

The proponents of the legislation themselves have been critical of 
many aspects of the administration of the Robinson-Patman Act, in 
their testimony here this morning. 

Once legislation gets on the books, I do not think it is a fair assump- 
tion to say that these problems will very easily be solved. But the 
crucial fact is that this legislation will impose innumerable problems, 

As has been pointed out, it is based apparently upon the concept of 
distribution in two very narrow fields. It does not pay any attention 
to the distribution patterns in many other fields. 

The net result, therefore, in our opinion, of this legislation could 
very well be to make it so difficult for manufacturers to deal with 
wholesalers that no matter what economic services wholesalers may 
have to render—and let me say here that we are convinced that whole- 
salers represent very definite—are in a position to furnish very def- 
nite—economic services; that their services are very much desired by 
manufacturers—the things that the proponents of this legislation have 
said about the economic values of wholesalers we agreed with. 

But our point is that if this sort of legislation, with the problems 
that it poses, is passed, it could very well make it legally impossible 
or impracticable for manufacturers to deal with wholesalers regard- 
less of the value placed on their services, and thus the net effect of 
this legislation could very well be the exact opposite of what the 
proponents are seeking for it, namely, a better access to the business 
of manufacturers. 

In that connection, I might point up the criticism by Governor 
Arnall this morning of the fact that many manufacturers refuse to 
grant functional discounts to wholesalers because of the Robinson- 


Patman Act. 
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It is that sort of effect that the members of the American Bar Asso- 
ciation in committee feel is likely to result from this type of legis- 
lation. 

For those reasons, the American Bar Association has recommended 
against adoption of this particular legislation or any similar legisla- 
tion which would attempt to make mandatory the granting of func- 
tional discounts. 

Thank you. 

Mr. Rogers. Do | take it from your statement that from an eco- 
nomic standpoint it is just the same when a manufacturer sells to 
an integrated retailer as to a wholesaler; that as a matter of eco- 
nomics they should work it out so that it would be competitive when 
it got on the shelf for the purchaser ! 

r. GROENKE. Yes, sir. 

Mr. Rocrrs. And that our economic free enterprise system, so to 
speak, will work itself out so that we do not need any special. legisla- 
tion on functional discounts, and that in your own view the Robin- 
son-Patman Act has slowed down the free enterprise system; is that 
your thinking in the matter ¢ 

Mr. Groenke. Yes; I think that is a rather accurate summation. 

Mr. Rogers. And, I would take it, that in your view it also follows 
that the mergers and combinations of all businesses as they have 
been demonstrated in the last, say, 15 or 20 years, have been good 
for our economy ¢ 

Mr. Groenke. No, sir; you are pushing that too far. 

Mr. Rogers. Well, that has been the result, has it not, in the last few 
years, more mergers of larger combinations ¢ 

Mr. GroenKeE. Yes, sir. 

There has been a considerable amount of mergers among chain 
retailers, and the Federal ‘Trade Commission, as you know, has two 
proceedings pending. ‘There is one against National Tea, and the 
other against Kroger. 

Mr. Rogers. Thank you so much. 

Just one moment. 

Mr. Peer. Just one question, Mr. Chairman. 

The culprit here seems to be the large-scale retailer who is able 
tomake purchases at special or with special advantages. 

Can you envision, assuming these acts are enacted into law, that the 
large-scale retailer, because of the functional disadvantages that he 
would be placed in, under these provisions, would be forced to him- 
self set up a separate and independent wholesaling function to cir- 
cumvent the provisions of the act 

Mr. Groenke. That could very well be the result of the act, I 
presume. 

If it became a price advantage to have a separate wholesaling and 
retailing function legally separate so as to qualify as a wholesaler 
rather than as a retailer under the act, I presume they would do so 
if it could be done without adding so much to the cost that the ad- 
vantage of getting a discount would be counteracted. 

Mr. Peer. I have no further questions. 

Mr. Rogers. Thank you, Mr. Groenke. 


43398—59 ——9 
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(The report and recommendations previously referred to follow:) 


RECOMMENDATION AGAINST AMENDMENT OF THE ROBINSON-PATMAN AcT To Make 
FAILURE To IMPOSE FUNCTIONAL PRICE DIFFERENTIALS AS BETWEEN PURCHASERS 
A PRICE DISCRIMINATION UNDER THE ACT 


Resolved that the American Bar Association disapproves of and opposes any 
amendment of the Robinson-Patman Act which would make failure to impoge 
functional price differentials as between purchasers a price discrimination under 
the act: be it further 

Resolved, That the officers and council of the section of antitrust law are di- 
rected to urge such opposition and disapproval upon the proper committees of 
Congress in connection with any legislation embodying any such amendment, 


COMMENT 


Several identical bills were introduced during the 85th Congress for the pur- 
pose of amending the Robinson-Patman Act to make mandatory the imposition 
of price differentials as between purchasers in different functional classes where 
failure to impose such differentials would have an effect upon competition pro 
hibited by the act.’ 

These bills would have added to section 2(a) of the act, as a final proviso, 

the following: 
“Provided, however, That the term ‘discriminate in price’ and ‘discrimination’ as 
used in this section shall be deemed to include the failure to impose differentials 
in price as between purchasers in different functional classes; for the purpose 
of classification of customers as members of different functional Classes, the 
character of the selling of the purchasers, not the buying shall determine the 
classification, and any purchaser who sells both at wholesale and at retail shall, 
irrespective of quantity purchased be classified: (1) As a wholesaler on pur. 
chases for sale to retail customers, not owned and controlled by the purchaser, 
and (2) as a retailer on purchases for sale to consumers.” 

Hearings in the proposed bills were held by the Antitrust Subcommittee of 
the House of July 16 and 17, 1958, at which time National Frozen Food Dis- 
tributors, National Association of Tobaceo Distributors, National Wholesale 
Hardware Association, National Candy Wholesalers Association, Wholesale 
Stationers’ Association, Toy Wholesalers of America, and various firms and local 
trade associations in those fields appeared in support of the legislation. National 
Oil Jobbers Council, National Association of Electrical Distributors, Commerce 
and Industry Association of New York, National Association of Manufacturers, 
Cooperative Food Distributors of America, Manufacturing Chemists Association, 
Institutional and Service Textile Distributors Association, National Assoeiation 
of Food Chains, National Plant Food Institute, and one individual firm appeared 
in opposition to the legislation. Statements were also presented by Robert A 
Bicks for the Department of Justice, Earl Kintner and John W. Gwynne for the 
Federal Trade Commission, Wendell B. Barnes for the Small Business Adminis: 
tration, and Sinclair Weeks for the Department of Commerce. All of these 
governmental agencies, including the Small Business Administration, opposed 
the legislation; and no report was ever filed by the committee 

Proponents of the legislation criticized the existing law relating to functional 
discounts as vague and confusing and urged that, in order to preserve small 
business and independent wholesalers it should be conclusively stipulated by 
law that a functional discount must be granted to independent wholesalers. The 
opponents critized the language of the proposed amendment as vague and con 
fusing and opposed the legislation in principle because: (1) it would add addi- 
tional confusion to the already complicated requirements of the Robinson 
Patman Act; (2) it would impose such burdens upon sellers’ dealings with in- 
termediate marketing agencies as to threaten the future of such agencies and 
their small retailer customers by encouraging sellers not to deal with them; (3) 
it would inject sellers into their customer’s resale practices in a manner incol 
sistent with the Sherman Act; (4) it would infringe seller’s freedom to sell to 


1H.R. 102304 (Rogers of Colorado), H.R. 10205 (Osmers of New Jersey), H.R. 10640 
(Reuss of Wisconsin), H.R. 10999 (Donohue of Massachusetts), H.R. 11409 (Montoya of 
New Mexico), and S. 3654 (O'Mahoney of Wyoming) 

2 Hearings before the Antitrust Subcommittee of the House Committee on the Judiciary 
85th Cong., 2d sess. (1958). 
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all purchasers at the same price; (5) it was unrealistic in its assumption that 
there are no types of distributive agencies other than traditional wholesalers 
and retailers and would, accordingly, be impossible to administer; (6) it would 
tend to penalize integrated, and to subsidize unintegrated, distributors, thus 
leading to increased prices to consumers; (7) the “price by use” theory of the 
statute would drive jobbers out of the commercial cohsumer business; (8) by, 
compelling price differentials based only on a purchaser's resale activities, it 
would stifle the incentives of wholesalers toward improvement of their distribu- 
tion methods, encourage retail chains to establish their own manufacturing 
facilities, and give order takers, who perform no wholesale functions, a competi- 
tive advantage over true wholesalers; (9) in attempting to regulate functional 
discounts so as to meet the standards of the statute, the courts and Federal 
agencies would be led directly into a program of market control and price fixing ; 
(10) it would require sellers to grant discounts not based upon differences in 
their costs or in services rendered to them by buyers, but upon wholly artificial” 
considerations as to what class of trade a distributor sells to. 

During the Ist session of the 86th Congress, two bills identical in form to 
the original bills have been reintroduced.* In addition, several identical revi- 
sions of the original bills have been introduced.‘ 

The revised bills would add to section 2(a) a somewhat more explicit proviso 

as follows: 
“Provided, however, That where the seller restricts the functional classes, or 
the number of persons in each functional class to whom he sells his commodity 
or commodities on a direct basis, the terms ‘discriminate in price’ and ‘discrim- 
ination’ as used in this section shall be deemed to include the failure to impose, 
in good faith, reasonably adequate differentials in price as between purchasers 
based solely upon whether they purchase for resale to wholesalers, to retailers, 
to consumers, or for use or resale in connection with further operations; manu- 
facture or processing, which differentials shall be in an amount reasonably cal- 
culated to enable the customers of the functional class entitled to the differential 
to compete with members of the customers’ functional class who purchase di- 
rectly from the seller; for the purpose of establishing the differential aforesaid, 
the character of the selling of the purchasers, not the buying, shall ‘determine 
the functional class, and any purchaser who resells in more than one capacity 
shall, irrespective of quantity purchased, be classified on the basis of the pro- 
portion of commodities resold to each type of customer.” 

While the revised proposal purports to be more limited in scope,® it is even 
more objectionable than the original proposal. None of the adverse competitive 
consequences of Classification of distributors upon the basis of their selling 
operations have been eliminated ; sellers are still to be required to assume respon- 
sibility for the competitive position of remote purchasers over whom they have 
no control and with whom they have no dealings; and the impetus toward elim- 
ination of intermediate market agencies and their customers implicit in the origi- 
nal proposal is continued by the confusing and impractical requirements of 
the revised proposal. If anything, the new proposal has added confusion by 
the use of such concepts as “sales on a direct basis” and “restriction of sales” 
among “functional classes” or “members of functional classes.” The further 
requirement that differentials be imposed “in an amount reasonably calculated 
to enable customers of the functional class entitled to the differential to com- 
pete with members of the customer’s functional class who buy direct from the 
seller” imposes upon sellers, the courts, and administrative agencies the im- 
possible task of ascertaining the costs of a multitude of functionally related, but 
nevertheless different, marketing agencies and separately for each of the hun- 
dreds of items sold by each agency It would dwarf the cost accounting problem 
already encountered in administration of the cost justification proviso of section 
2(b) of the Robinson-Patman Act, and raise a basic problem as to what dis- 
tributors should be preferred under the act. How, for example, should a court 
rule when a functional discount necessary to enable the customers of one dis- 








#8. 315 (O'Mahoney and Kennedy), H.R. 2528 (Donohue) 

‘H.R. 848 (Montoya), H.R. 927 (Rogers), H.R. 2788 (Osmers), H.R. 2868 (Donohue), 
H.R. 4530 (Renss). As of the date of this report no such revised bills had been introduced 
in the Senate 

* The limitation of the revised bills to sellers who restrict the functional classes, or the 
Members within a functional class, to whom they will sell on a direct basis is more illusory 
than real. No seller will as a practical matter sell to all retailers on a direct basis, or sell 
to all wholesalers, jobbers, and other distributors in any given field. 
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tributor to compete constitutes a price discrimination as between competing 
distributors which violates the other provisions of the statute? 

The reasons against such legislation have already been ably presented by 
representatives of both the Government and industry in their opposition to the 
original proposal. They are equally applicable to the revised proposal. Three 
additional observations may be made, however. 

First, the economic desirability of a price differential cannot be appraised from 
the point of view of any particular segment of our distribution economy. The 
interests of the various agencies involved in commodity distribution are in- 
herently adverse and must necessarily be so if we are to receive the benefits 
of competition. Any legislation, however phrased, which attempts to mediate 
as between the various conflicting interests of competitive distributors is bound 
to impair the long term interests of the public in the benefits of free competition 
and is contrary to the basic antitrust policy of our land." 

Second, there is serious question as to whether there is any need for the type 
of legislation proposed. As stated by Representative Osmers in support of the 
proposed legislation : ‘ 

“A functional discount is the recognition of unique services rendered by the 
wholesale distributors to more than 3 million independent retail outlets through- 
out the Nation by providing honeycomb distribution for manufacturers’ products, 

“Distributing goods is only one of the wholesale distributors irreplaceable 
functions. He also provides merchandising aids, surveys market potentials, de 
livers and transports goods, receives goods, assembles orders, breaks bulk, 
warehouses, stores reserves at strategic location, selects merchandise, extends 
credit, and provides intensified market coverage to independent merchants lacking 
mercantile credit ratings. 

“These services are imperative to manufacturers if they are to achieve and 
sustain employment and national availability of their products.” 

The existence of such incentives for continuation of the services of uninte- 
grade distributors is in itself an adequate safeguard that they will not be dis- 
criminated against; for it is unreasonable to assume that manufacturers will 
consciously pursue pricing policies that will result in the impairment or elimina- 
tion of vital distributive channels. 

It should also be noted that the bare fact that an independent wholesaler’s 
dollar prices to his customers may be higher than a manufacturer's dollar prices 
to direct buying retailers does not prove economic discrimination. A whole 
saler’s price includes many distributive services rendered by wholesalers for 
their customers, the cost of which is borne directly by retailers who purchase 
direct from a manufacturer. These extra costs of direct buying retailers must 
be included in any comparison of their shelf costs with the costs of indirect 
buying retailers. To the extent that a manufacturer actually sells at lower 
prices to direct buying retailers than to wholesalers, the law already provides 
an adequate remedy in the form of an action by the wholesaler whose customers 
have been disabled from competition® or proceedings brought by the Federal 
Trade Commission or the Department of Justice.’ 

Third, as has been noted above, the pending legislation expressly provides 
that purchasers shall be classified for discount purposes on the basis of their 
resale and not their buying activities. It would also have the effect of making 
sellers responsible for competition among their remote purchasers. Enactment 
of the legislation would thus raise to statutory dignity the two aspects of 
eurrent court and Federal Trade Commission decisions relating to functional 
discounts which have been most criticized by the Attorney General’s National 
Committee To Study the Antitrust Laws,” and would set aside the encouraging 


*This policy as it should be applied in the field of commodity distribution was stated by 
the Attorney General’s National Committee To Study the Antitrust Laws (report, p. 208)): 

“Whether distributive efficiency would be fostered by nonintegration, symmetrical inte- 
gration, or scrambled functions, or some amalgam of all three, should not be determined 
by the Federal Trade Commission but by the competitive market. Since aggressive compe- 
tition among variously organized marketing units is essential to generate the pressures 
toward eliminating waste and better serving the consumer, no distributive pattern should 
be favored or prejudiced by law.” 

7 Congressional Record, vol. 104, p. 1054 (Jan. 28, 1958). 
“ 8 a al. v. International Telephone & Telegraph Corp., et al. (D. N.J. 1956), 142 F. 
Supp. 230. 

° Fruitvale Canning Co. (FTC docket No. 5989), Trade Regulation Reporter (10th ed.), 
par. 26,069. 

0 See report, p. 208. 
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note sounded after the Committee’s report by the majority of the Federal Trade 
Commission in the Doubleday case,” that distributive services rendered by 
various purchasers may be taken into account in considering the effect of a 
seller’s diseount structure upon competition. 


Mr. Rogers. The next witness is Mr. Otis H. Ellis, National Oil 
Jobbers Council. Welcome back, Mr. Ellis. 

Mr. Exvis. Glad to see you again. 

Mr. Rocers. We appreciate your views in this matter. 


TESTIMONY OF OTIS H. ELLIS, GENERAL COUNSEL, NATIONAL OIL 
JOBBERS COUNCIL 


Mr. Extis. My name is Otis H. Ellis. I am engaged in the gen- 
eral practice of law, with offices at 1001 Connecticut Avenue, in 
Washington, D.C. 


I am appearing here today on behalf of the National Oil Jobbers 
Council in my capacity as general counsel for that organization. 
I do not have a prepared statement. I will read from a few back- 
ed notes and for the remainder will shoot from the hip, so to 
speak. 

Mr. Rogers. Yes, sir; go ahead. 

Mr. Exuis. At this time I would like to submit for the record a 
list of the State and regional associations that are members of the 
National Oil Jobbers Council. The council is composed of 32 such 
State and regional associations representing 39 States. 

Mr. Rogers. We will be glad to receive it for the record. 

(The document referred to follows :) 


The National Oil Jobbers Council is composed of 32 States and regional 
associations representing 39 States. Following is a list of the associations: 


Alabama Petroleum Association, Inc 

Arkansas Independent Oil Marketers Association 

California Petroleum Marketers Council (Jobber Division) 

Colorado Petroleum Marketers Association 

Connecticut Petroleum Association 

Empire State Petroleum Association (New York) 

Florida Petroleum Marketers Association, Ine. 

Georgia Oil Jobbers Association 

Illinois Petroleum Marketers Association 

Independent Oilmen’s Association of New England, Massachusetts, Rhode Island, 
Connecticut, Maine, New Hampshire, and Vermont 

Indiana Independent Petroleum Association, Ine. 

Intermountain Oil Jobbers Association, Utah, Idaho, and Nevada 

lowa Independent Oil Jobbers Association 

Kentucky Petroleum Marketers Association (Jobber Division) 

Louisiana Oil Marketers Association 

Michigan Petroleum Association 

Mississippi Oil Jobbers Association 

Missouri Petroleum Association 

Nebraska Petroleum Marketers, In¢ 

North Carolina Oil Jobbers Association 

Northwest Petroleum Association, Minnesota and North Dakota 

Oklahoma Oil Jobbers Association 

Oregon Independent Brand Gasoline Jobbers & Distributors Association 

Pennsylvania Petroleum Association 

Petroleum Marketers Association of New Mexico 

South Carolina Oil Jobbers Association 

South Dakota Independent Oil Men’s Association 





“FTC docket 5897, Trade Regulation Reports (10th ed.), par. 25634, p. 35677. 
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Tennessee Oil Men’s Association 

Texas Oil Jobbers Association 

Virginia Petroleum Jobbe.s Association 
Wisconsin Petroleum Association 
Wyoming Oil Jobbers Association 

Mr. Exuis. I would further like to state that the council, in meeting 
duly called, unanimously opposed the provisions of the various so- 

called functional discount bills. 

I might further add that we have looked at these bills with pos- 
sibly more attention than we normally would in view of the fact that 
i have held conferences with representatives of the American Whole- 
salers of Tobacco with a view toward seeing if there was any possible 
way that we might reconcile our differences of views as to these bills, 
and with a further view of attempting to see if we, as jobbers, could 
make some recommendations for change or substitution of language 
that might enable us to go along with this aid that is sought by these 
people. 

But unfortunately, I have not as yet been able to come up with any 
suggested language by way of amendment or otherwise that, in my 
judgment, would take care of what they want, and, at the same 
time, protect the people I represent. 

Wer are despa. 20-40 compassionate with their position. 

We are a small business group ourselves. We have our own prob- 
lems ‘eb st as they have, and some of the problems they complain of 
we, in one degree or another, have similar or related types of problems. 

I would like to, first, touch on some of our general objections to 
the bill, and then I would like to explain, as briefly as possible, what 
an oil jobber is, how he functions in the marketplace, and touch 
briefly on how his suppliers function in the marketplace, and the 
variety of methods used in the sale and distribution of petroleum prod- 
ucts, both at the wholesale and retail levels. 

First, the new functional discount bills which have been introduced 
to try to straighten out some of the more obvious incongruities of last 
year’s proposals would, in our judgment, succeed only in aggravating 
the problem insofar as the petroleum jobber is conce re “dl. 

First, they seek to dispel the impression of last year’s bills that they 
would compel the seller to engage in a two-price system contrary to 
the universal understanding as to the best way of complyi ing with the 
difficult provisions of the Robinson-Patman Act. 

This is done by creating an exce ption in this bill so as to make it 
applicable only “where the seller restricts the functional classes, or 
the number of persons in each functional class to whom he sells his 
commodity or commodities on a direct basis.” 

In other words, the seller is willing to sell to everybody in what the 
bill considers to be a functional class, and it does not turn anyone 
away; the compulsory discount provision would not come into play. 

With this apparent option of a seller to stay outside the scope, the 
bill is entirely illusory. For no seller in- the petroleum business in 
his right senses operating in an industry as competitive as the oil in- 
dustry is, would consent to do business on a public utility basis by 
selling to all comers regardless of their credit standing, business 
acumen and/or other desir: ability as an outlet for its products. 

What is more, many sellers follow the intelligent practice of limit- 
ing the number of distributors or jobbers in p: articular communities 
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go'as to protect the investment of the franchised dealer or jobber, and 
to stimulate him to a maximum sales effort for the supplier’s product. 

Accordingly, the new bills’ ostensible option of a seller to abstain 
from a compulsory two-price system by accepting a public-utility 
status for his business Is not a real choice at all. 

Rather, the practical operation of this year’s bills, like last year’s 
proposal, is to inflict a two-price system on suppliers who have sought 
in goood faith to achieve compliance with the complex prohibitions 
of the Robinson-Patman Act by adopting a uniform price across the 
board to all customers with whom they wished todeal. 

Second, the current proposals attempt to improve on last year’s 
bills which specified no amount for the mandatory discount, and also 
permitted a retailer to get a bigger discount than a wholesaler by 
undertaking to set up some y: ardstick as to how big a discount must 
be given by the seller and w ho should get it. 

Thus, the bills compelled 
reasonably adequate differentials in price “which” shall be in an amount reason- 
ably calculated to enable the customers of the functional class entitled to the 
differentials to compete with members of the customers’ functional class who 
purchase directly from the seller. 

In plain words, if the seller deals with a certain type of distributor, 
whose customers are in competition with other businessmen to whom 
the seller sells directly, the seller must give those distributors a dis- 
count sufficiently big so that their customers can compete with his own 
directly pure hasing ac counts. 

For example, if the supplier sells to wholesalers and also to re‘ailers 
directly, he must give the wholesalers a discount large enough so that 
the wholesaler’s retail customers can compete with those retailers which 
purchase directly from the supplier. 

But the proposed yardstick to this year’s bills is worse than none at 
all, for it is completely unworkable in practical application, 

No matter how big the seller’s discount, the wholesaler may choose 
to keep some or all of his in his pocket rather than pass it along to his 
retail customers who are not much better off, that is, not much better 
off than they were before. Yet the bill threatens the seller with lia- 
bility in such a situation. 

Furthermore, the adequacy of a wholesaler’s discount sufficient to 
permit his retail accounts to compete is primarily dependent on the 
costs and efficiency of the wholesaler’s operation which will naturally 
differ from wholesaler to wholesaler. 

Hence a supplier’s compliance or exposure to treble damage suits 
is largely beyond his own control, but rather is determined by the busi- 
ness policies and bookkeeping practices of the independent wholesaler 
over whom he has no legal power. 

Should the supplier, by some magic, be able to determine accurately 
in light of the respect re efficiencies, costs, and bookkeeping prac tices 
of different wholesalers just how big a discount to each would satisfy 
the bill, he would thereby magnify his risk of violating another branch 
of the Robinson-Patman law. For to the extent his calculations dis- 
close that he must give different prices as between two wholesalers 
competing with each other, this differential, as between competing 
wholesalers, could be deemed a price discrimination, and in probable 
violation of the act. 
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A supplier might want to avoid such risks of illegality by con- 
trolling the costs or prices charged by his distributors or wholesaler 
customers. 

But this course would impale him on the other horn of the legal 
dilemma. Suppliers’ efforts to restrict or control the resale prices of 
their distributors run serious risks of violating the Sherman Act as 
vertical price-fixing conspiracies which are considered illegal per se, 

In the same way, whether a discount is sufficient to enable the whole- 
saler’s retail customers to compete with other retailers depends also on 
the pricing policies followed by the independent retailers who buy 
from the supplier. 

Once again, therefore, the suppliers’ legal liability is dependent on 
the price moves of others whose prices he cannot fix without facing 
illegality under the Sherman Act. 

In sum, therefore, the effort to improve last year’s lack of a yardstick 
has produced a cure which we feel, as ap yplied to oil jobbers, is worse 
than the disease. 

This year’s bill forces the supplier , on pain of law violation, and 
treble damage suits, to be a mindreader and controller of his dis- 
tributor’s costs and resale prices or to risk Sherman Act illegality 
by limiting his distributor’s pricing discretion or business independ- 
ence. 

It is apparent that the current. functional discount. proposals not 
only fail to improve on last year’s bills but, in actuality, aggravate 
the problems exposed by the hearings. 

From the standpoint of antitrust policy, the present. bills can be 
no less objectionable to the Department of Justice, which testified 
against last year’s proposed ee and I am advised, although 
I was not here yesterday, that they again opposed these bills. 

The fundamental defects ch: Smad last year still manifest new 
confusion added to the already difficult Robinson-Patman Act re- 
quirements, and the injection of the seller into his buyer's selling 
practices in a manner inconsistent with the Sherman Act. 

Also the objections of the Federal Trade Commission are in no way 
met. There is still no practical method for ordaining by legislation 
the amount of prescribed price difference, and wholesalers and job- 
bers may be destroyed rather than helped by the bill. 

From the vantage point of the businessman who seeks to comply 
with the troublesome provisions of the Robinson-Patman Act, the 
legal difficulties have been multiplie “al. 

‘Instead of making price decisions in the hurly-burly of a compet- 
itive market, he must wander about in a legal maze of obscure ter- 
minology with years of litigation in prospect before finding an exit. 

For, with the passage of this legislation, a supplier would be obliged 
to set a price based upon the anticipated functional class of his pur- 
chases when even the purchaser, as in the case of oil jobbers, at the 
time of sale does not know to what class of customers he will resell 
or in what proportion of his total sales. 

In addition, the supplier must ascertain a price formula enabling 
the customers of his independent wholesalers to compete. 

Worst of all, the supplier is subjected to the unique concept of 
liability for the pricing practices of his customers which he cannot 
control without risking illegality under the Sherman Act. 
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The more conscientious the supplier’s effort to meet the require- 
ments of the bill by investigating his distributor’s books and checking 
his prices, the more he ris sks bei sing found in Sherman Act violation. 

In the last analysis, the greater the legal risk grows for the sup- 
plier sought to be coerced by the bill into giving discounts to certain 
middlemen, the likelier it is for the proposals to backfire on their in- 
tended beneficiaries. 

Given the choice between a generation of lawsuits and hiring pla- 
toons of lawyers to write opinion letters as to whether a given price 
quotation entitles a certain type of middleman to_a discount, an if so 
how much, a supplier could not be blamed for getting rid of the whole- 
saler whose presence in his distribution setup creates these troubles 
and complications, 

Now, the chairman may wonder why, as a representative of small 
business, I have dwelt at such length on the legal hazards the bill 
would impose on the supplie rs 

The reasons for that are quite simple. .A petroleum jobber today, 
and he has been for some time, is standing at the crossroads or rather 
being compelled to stand at the crossroads. 

We are faced with being pushed out of business, too, or at least some 
jobbers are, since there is a trend of more and more of the so-called 
major oul companies or middle-sized ones that are integrated, going 
to direct distribution insofar as their wholesale operations are con- 
cerned, and to the elmination of the jobber. 

Now, let us look for a moment at how the oil jobber operates. 

First, let me tell you that the jobbers that I re present se }] approxi- 
mately 85 percent of all the home heating oils that are sold in this 
country. 

We sell approximately 30 percent of the gasoline distributed to the 
service rs eae 

We sell well over 50 percent of all the imported residual oil, that 
is, oil for commercial purpose nad power generation. 

We sell well over 50 percent of all the petrole um produce ts delivered 
to the farmers of the country. 

Now, in what manner do we do that ? 

There are some jobbers who deal exclusively in the sale of house- 
hold burning oil. That category of jobbers may sell both at whole- 
sale as well as at retail. By that I mean they may sell to other re- 
tailers who, in turn, peddle products to homeowners. At the same 
time, they may sell direct to homeowners in competition with that 
same reseller customer. 

Some jobbers of fuel oil only sell at wholesale. They are so few 
as to be negligible. ; 

Some jobbers sell both commercial heating oils as well as household 
heating oils, both at the wholesale and at the retail level. I am using 
wholesale and retail as meaning if you sell to a reseller that is whole- 
sale; if you sell toa consumer then he is a retailer. 

Possibly the more type: al jobber is the — who sells gasoline, 
kerose ne, diesel oil, and hous sehol | fuel oil, both at wholesale and at 
retail. Most jobbers sell gasoline at wholesale to service stations— 
independent service station operators. Some of those service stations 
the jobber may own and lease to the dealer operator; some the dealer 
operator may own. Sometimes a jobber handling gasoline where he 
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owns service stations may sell at retail through one or more of those 
owned service stations. 

There is another category of gasoline jobber more commonly re- 
ferred to as the wholesaler-retailer. He is the private-brand operator, 
He buys at the jobber pric e or quite often better, and he sells 100 
percent through his service station. In most instances that type of 
operator has a chain or a multiplicity of service stations that may 
sell in 1 or in some Instances as many as 10 or 15 States. 

The more typical jobber, however, w ~ sell part of his gasoline to 
service stations that he owns, a part of it to service stations owned by 
the dealers, and the remainder of his aeeaiass he will sell to what we 
call commercial consumer accounts; that is, accounts like trucklines 
and business establishme nts that buy gasoline in bulk quantities for 
delivery into the purchaser’s own bulk storage t: oabe: 

In addition, that jobber will sell gasoline for bulk delivery into the 
tanks of farmer customers. 

He will do the same thing with his fuel oil, his kerosene, and his 
diesel fuel. 

Now, from that you can see that when it comes to being either a 
wholesaler or a retailer as most of the proponents of this bill are 
the people I represent are hybrids. They engage in both wholesale 
and retail operations, and it is because of the Srbeid nature of our 
distribution that we are forced to oppose this bill. 

Now, that hybridness is not something of choice by the jobber, but 
of necessity. He must engage in that hybrid sort of operation in 
order to compete with the major companies or the smaller refiners 
who sell direct, both to farmers, to householders, to service stations, 
and to commerci: il consumers. 

If the jobber is going to sti ay in busi ness he has to be a hybrid. 

Mr. Rogers. Mr. Ellis, may I interrupt you there? Where you are 
in the hybrid ‘situation. so to speak, performing a wholesaler as well 
as a retailer function. Now, when you sell to the fellow who as you 


a out, is doing the wholesale job, do you sell at the same price to 
lim as you do to the one who is selling at retail; or is there a price 
differential / 


Mr. ELuis. I do hot know of any job ber or if the re are any, they 
are very few, who sell both to w holesalers ood to retailers. 

Mr. Rocers. I thought that was your point, that hybrid meant 
that you sold direct to the retailer and also to the wholesaler who may 
have a number of stations that he would supply. 

Mr. ELLIS. No, Mr. Rogers. The hybridness is this: We sel] 
retailers and we also sell to consumers 

Mr. RoGERS. Yes. 

Mr. ELL Is. We do hot se }] to whole sale . retailers, and consumers. 
There may be a few large jobbers who do, but they are of such a small 
number the “y are negligible 

You take the tobacco people; they are in wholesale. Now, there 
may be some of them who engage in some degree of retailing, I do not 
know, but principally it is my understanding they engage ¢ xclusively 
in the wholesale operation. 

Now, in contrast to that, we engage in wholesaling, by selling to 
resellers, and in addition, we also sell to consumers. 

Mr. Rogers. That is the point. 
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Let us say that you sell to the wholesaler, you sell to the consumer. 

Mr. Extis. We sell to the retailers. What threw me a while ago 
was when you said or when you asked: Do we sell to wholesalers and 
retailers’ Wedo not. We sell to retailers and consumers. 

Mr. Rocers. Well now, when you sell to the retailers and to the 
consumers, do: you charge the same price / 

Mr. Exuis. We charge whatever competition makes us charge at 
those various—to those various classes of buyers. 

Mr. Rocers. Well, yes. But you charge, as you say, what competi- 
tion requires. With respect to the wholesaler, competition may make 
it necessary for you to sell to him at a lower price than you would to 
the consumer; isn’t that correct ? 

Mr. Exvuts. Let me illustrate it with nickles and dimes and specifies. 
Maybe I can clarify it. 

Let us assume we have a jobber in the city of Chicago who engages 
in the distribution of fuel oil. 

He has terminal storage facilities. That jobber, with his own 
trucks, will deliver fuel oil to his homeowner customers in the Chicago 
area. 

Let us assume he sells them fuel oil, the homeowner, for 16 cents per 
gallon. 

Let us say that he also has some customers that are commonly 
referred to as dealers or peddlers. This category of customer may 
own one or two or three trucks. He has no storage facilities. 

So he pulls under the rack of this jobber’s bulk storage plant and he 
buys a truckload of fuel oil, and he will take that and go out and sell 
it toother homeowners in the same Chicago area, 

Let us say we charge the homeowner 16 cents a gallon. To this man 
we might charge 14 cents, so he would have a 2-cent. margin in order 
to resell, 

Now, the reason we do that is quite simple. When he buys that 
under the rack and performs the function of distribution he gets a 
margin of profit to take care of it; that is the reason for it. 

Mr. Rogers. Well, isn’t this bill just trying to accomplish the same 
end? You recognize that here is a function that this man who drives 
a truck performs, so that you, who are the jobber, are willing to give 
him a price 2 cents lower than the consumer to whom you sell. 

Mr Euuis. It all runs smooth, Congressman, as long as prices are 
normal. Let us get a price war, which is a situation which is not 
an exception in this country today. 

Mr. Rocers. Well, we have, let us admit it 

Mr. Exuis. In Denver you know more about it than anybody. 

Mr. Rogers. We have price wars all the time. But go ahead. 

Mr. Exvuis. Let us take that same jobber. Now then, under this 
bill that jobber’s supplier would be required to sell that jobber at 
one price for the fuel oil that the jobber delivered to homeowners, 
and he would be charged another price for the gasoline or fuel oil that 
he sold to that dealer or peddler under the rack. Now, that appears to 
us to be most inequitable. 

Under the bill that jobber would have to pay his supplier more 
money for the fuel oil that he resold to a vane than he would 
have to pay for that fuel oil he sold under the rack to the reseller, 
despite the fact that the cost of this distribution to the homeowner 
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was more than the cost of distribution to a fellow who drove his truck 
into the plant, and merely by the pull of a spigot got his truck loaded, 

Now, what is the equity in that ? 

Mr. Rocers. I do not exactly see where you find that in this bill. 
If you do, why, that is something else. 

Mr. Exuis. For the simple reason that in the city of Chicago—maybe 
I did not go on further in my assumption—the jobber’ S supplier also 
sells to resellers and direct to household consumers in the same com- 
petitive area and, under those circumstances where the supplier is sell- 
ing to a reseller and is selling to a consumer, then the supplier would 
have to charge that jobber a different price for that which the jobber 
purchased for wholesale distribution and that which he purchased for 
resale direct to a consumer. If that is not an interpretation of this 
bill, then Iam all wet. 

Mr. Rocers. Isn’t this bill, in effect, saying that the differential shall 
be in an amount reasonably calculated to enable the customers of the 
functional class entitled to the differential to compete with members 
of the customers’ class who purchase directly from the seller. 

One of the objections that has been advanced to this bill is that the 
seller is compelled, as you, I think, pointed out, before he makes the 
sale to determine who the ultimate consumer is going to be, and from 
that arrive at the functional discounts that he must give along the line. 

Now, you turn around and say that that is not the object and purpose 
of it, but, on the contrary, the bill requires him to sell directly for one 
price all the way through. 

Mr. Exuis. One of two things has happened. You either have 
misunderstood me, Congressman, or I have not said what I intended 
to say the way I intended to say it; one of two things has happened. 
That is what happened if that is the conclusion or the impression I 
left with you. 

Let us go back and get to the elements of this hypothetical situation 
which is typical; it is not unusual. 

Mr. Rogers. Oh, sure. 

Mr. Exxis. Supplier X in Chicago sells fuel oil. ‘They sell fuel oil 
to jobbers. They sell fuel oil to consumers. 

Now, they also sell oil to what we call peddlers who buy it under 
their racks and go peddle it, the same way as the jobber may have 
some peddler customers who buy under his racks and go peddle it. 

Now then, the reseller customers of the jobber, as well as the jobber 
himself, compete both with the supplier and the supplier’ s reseller 
customers. 

Now then, my understanding of this bill is when they sell to that 
jobber a portion of fuel oil that he, in turn, resells to a peddle r who, 
in turn, resells to a customer, they must charge a differential to the 
jobber that would enable him to give a price to the jobber’s reseller 
customer so as to compete with the reseller customer purchasing 
direct from the supplier. 

Now, that is my understanding of the bill. 

Mr. Rogers. Well now, isn’t that all that you do when you set up 
the classification where the fellow brings, so to speak, his truck in and 
gets it and performs the function, you give him a lower price? 

Mr. Ex.is. But I am getting back to the point, Congressman, of 
how we have to pay for it. We pay the same price, that jobber pays 
the same price for all of that fuel oil regardless of how he sells it. 
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Mr. Rogers. Yes. But he performs—— 

Mr. Ex.is. What this bill would say is, “Now, Mr. Jobber, you must 
pay more for that fuel oil that you sell direct to a consumer than you 
do for the fuel oil that you sell to a reseller,” or conversely it says the 
supplier must charge a different price. That is the price differential, 
a reasonable price differential calculated to—I do not know, this vague 
language has got. me so confused. 

How in the world could the Standard Oil Co. of Indiana determine 
what that reasonable differential was as between its various customers 
in the city of Chicago, not to speak of going outside of it ! 

Mr. Rocers. I know. But Standard of Indiana now can say when 
it sets its sales price that if you are a large wholesaler and take so 
much, “and thereby save us, we can give you a lower price,” and if 
this man serves in the capacity of functional operator you can give 
hima different price. 

Now, that being true, and they do it now, what would keep them 
from actually going ahead and operating under this law and perform- 
ing in the same manner ¢ 

Mr. Exuis. But they do not do it now. 

As I said before we pay the same price. That jobber—when I 
say “we” I am talking about the Chicago jobber—pays the same price 
for all the fuel oil he buys regardless of how he sells it. 

Mr. Rogers. Yes. 

Mr. Exiis. Now, this bill would compel that supplier to charge him 
a different price for that fuel oil he sold at retail than the price they 
would charge him for the fuel oil he sells at wholesale to another re- 
seller. 

We do not understand how that, as applied to the oil industry, 
would ever make sense. 

Mr. Maerz. Mr. Chairman, may I ask a question ? 

Mr. Ellis, I think what you are basically objecting to is the diffi- 
eulty of classification, am I correct ? 

Mr. Exuis. That is one of them, Mr. Maletz. 

Mr. Maerz. And you are objecting to the fact that the classifiea- 
tion required by these bill is based not upon the buying but upon the 
selling functions; am I correct? 

Mr. Exxis. That is a part of our objection, yes. 

Mr. Maerz. Now, are you familiar with the fact that since 1915 
the Federal Trade Commission has held that the character not of the 
buying, but of the selling marks a purchaser as a wholesaler? 

Mr. E1iis. I am not familiar with that. I will not dispute it. 

I would say this: That if what we are getting to is that the law today 
is such that suppliers in charging the same price to a jobber regard- 
less of how he sells his product, is illegal, then they do not have 
enough people down there it take care of all the violations. 

Mr. tee Let me read, if I may, Mr. Ellis—— 

Mr. Exits. Surely. 

Mr. Materz. This is from the testimony of Mr. Kintner before this 
committee last year. Mr. Kintner was then the General Counsel of the 
Federal Trade Commission. 

I am reading from the hearings at page 16: 

In 1915 the United States Court of Appeals for the Second Circuit, in a de- 
cision in the case of Great Atlantic & Pacific Tea Company v. Cream of Wheat 
Company pointed out that the A. & P. despite its large purchases, was a retailer 
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rather than a wholesaler, because “the character not of his buying, but of his 
selling, marks (a purchaser) as a wholesaler.” 

That standard conforms to the method of classification developed and almost 
uniformly adhered to in the marketplace Bus and since these classification 
problems arose. The Commission’s decisions consistently have used that test in 
cases in which the decisions required an evaluation of the validity of a seller's 
classification of his customers along purportedly functional lines. 

Chen I skip a few lines: 

The character of the purchasers reselling 
continuing with Mr. Kintner’s testimony: 


under this standard, is determined by classifying him with others who resell 
the same commodities in competition with him for the patronage of the same 
customers in a different distribution level. 

My question is this: Is there any distinction basically as between 
the classification required by this bill and the classification that the 
Commission has consistently followed since 1915 ¢ 

Mr. Exuis. I do not know that there is. But what I am talking 
about is a means and method of selling petroleum products in this 
country today, and if I interpret this bill correctly, if it is applied to 
that way and means of distribution, it is going to gut my people. 

It is going to gut them indirectly, a well as directly. 

It is going to gut them indirec tly by imposing such legal hazards 
on suppliers from whom they buy that those suppliers, in my judg- 
ment, are going to further accelerate the trend now alre ady in exist- 
ence of moving into more direct. distribution, and the elimination 
of my people. 

Mr. Maerz. I see 

In other words, your basic objection to these bills is that you en- 
visage that the manufacturer will bypass the wholesaler in toto and 
sell directly to the retailer ¢ 

Mr. Exuis. That is one of the big disadvantages: yes, sir. 

Mr. Maerz. Is that your principal objection, Mr. Ellis, to the 
bills ¢ 

Mr. Exuis. It is hard to Say which is the principal one, but it is 
certainly one of the major objections. 

Mr. Mauerz. Your objection is predicated on the fact that the 
manufacturer or supplier would be confronted with so many hazards 
if he sells to a wholesaler that he would feel the better part of wisdom 
would be not to sell to the wholesaler at all? 

Mr. Exvus. Right. 

Mr. Maerz. But rather sell directly to the retailer? 

Mr. Exxis. Or even going further in the distribution of products, 
for ex: imple, to commercial consumers and farmers and those who buy 
in bulk quantities, to even eliminate any middleman and continue 
complete integration by selling completely to them. 

Mr. Maerz. Is that a very real probability though ? 

Mr. Exuis. In the field of commercial consumer accounts, the sup- 
pliers have taken in the last 3 years the consumer account business 
to such a point that there is not enough of it left for jobbers to fill 
a 5-gallon bucket. They have gutted us in the field of commereial 
consumer accounts. 

Mr. Maerz. You are speaking about distribution of oil and gas 
products? 
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Mr. Euuts. Yes, gasoline as well as commercial accounts on fuel 
oil. 

Mr. Mauerz. | take it the committee has to look at the entire econ- 
omy in considering this particular legislation. 

Is there a real probability in your judgment that if this legislation 
were enacted the tendency would be for manufacturers generally to 
bypass the wholesaler and sell directly to the retailer ¢ 

Mr. Extis. Very definitely. In fact - 

Mr. Mauerz. On what do you base that? Is that based on any 
studies that. you have made outside of the oil and gas industry ? 

Mr. Exuis. Yes. 

As a matter of fact, we are not talking about creating a tendency. 
The tendency is well underway now. 

What I am talking about is an undue acceleration of that existing 
tendency which will be caused by this bill. 

Mr. Maerz. Well now, you are saying that you have made studies 
outside the oil industry with respect to this trend ? 

Mr. Exxis. No, in the oil industry. 

Mr. Maerz. And yet there are a number of wholesaling groups 
who presumably are familiar with this particular problem, who urge 
this legislation as absolutely essential. I do not quite underst: und 
why these groups would urge this legislation if they foresaw the 
probability of the manufacturer bypassing the wholesaler groups. 

Mr. Exvuts. Well, maybe the answer is that they do not foresee. 
I cannot answer for other industries. I am only sort of on the fringe. 
My knowledge is that of a fringe layman, but I am very much afraid 
that, as app lied to Grocers, wholesale druggis ts other wholesalers 
who are going down the drain by the dozens. with or without this 
bill, that this may be the cataly st that will bring about an accelerated 
demise. 

Mr. Rogers. You think it will accelerate their demise rather than 
rejuvenate them ? 

Mr. Ex.is. I think that is quite true, sir. 

You take the Chicago situation we are talking about. Let us say 
that supplier X up there wanted to evade this bill. All he has to 
do is sell all of the gasoline that goes to jobbers through a broker. 

Then you set up a different chain of distribution. You have got 
broker to wholesaler to retailer to consumer. 

Now, how would this bill protect that retailer in that chain com- 
peting with the retailer customer of that suppher/ It will not. 
One of the attorneys previously suggested they might insert lan- 
guage there “direc ‘tly or indirectly.” 

When you put that language “directly or indirectly” in there, how 
in the name of all that is holy is supplier X ever going to determine 
what price to give to the broker so that the wholesaler that he sells 
to will, in turn, sell to a retailer at a price that will enable that re 
tailer to compete with the supplier’s retailer customer? 

I feel for these people who are hurt and I could sit here and take 
the rest of the afternoon telling you about problems we have. 

We compete, too, in a market today with the so-called wholesaler- 
retailer combinations. what we call the cutrate gasoline retailer. 

He is one of the biggest thorns in the backside of this whole oil 
industry today. We have that problem. 
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But we do not know how to write legislation that can be drafted 
in such a manner as to get at that problem and, at the same time, 
preserve the jobber in the way and manner that he must be pre- 
served if he can survive in this economy. 

I wish I did know, but I do not. I can give you illustration after 
illustration, as I did when I appeared here last year. 

I pointed out how is a supplier going to know what to charge 
a jobber who buys a hundred thousand gallons of gasoline a month 
when that jobber has not the remotest idea of how much of that he 
is going to sell to retailers and how much he is going to sell to 
consumers. 

What is the supplier going to do? Is he going to wait until the 
end of the month and accept an affidavit from the jobber stating that 
of the 100,000 gallons “I purchased from you last month I sold 60,000 
gallons at retail and I sold 40,000 gallons to resellers”? 

Is he going to be willing to accept an affidavit from a jobber as his 
not guilty plea, as his verdict of not guilty in the face of the charge 
of prosecution under the Robinson-Patman Act? I do not think so. 

know if I represented one of them he would not, except over my 
very vigorous objections. 

So what I think we have run a and we have run into the same 
thing on this bill H.R. 11 and S. 11, there again the hybrid nature of 
the people I represent puts me in a position where I have to oppose 
the wholesale grocers, the wholesale druggists, and all of these other 
people who engage in one strata. 

Here I am again reluctantly having to take a position on a bill that 
might help some other small businessman. I do not like it. My 
people do not like it, but what do we do? 

Mr. Rogers. Well, all you can give is the best judgment that you 
have, for which we thank you, Mr. Ellis. 

Is there anything else? 

Mr. Extts. I appreciate your statement. 

Mr. Rocers. Does that finish your statement? Thank you, sir. 

Mr. Exxis. Thank you. 

Mr. Roaers. Our next witness will be Mrs. Marion Rosmiller, a 
voting constituent from Denver. 


TESTIMONY OF MRS. MARION ROSMILLER, R. & C. WHOLESALE C0., 
DENVER, COLO. 


Mrs. Rosmiiier. Mr. Chairman, I am indeed grateful to this com- 
mittee for another opportunity to testify in support of H.R. 927 and 
its companion measures intended to effectuate mand: itory functional 
discounts by amending the Robinson-Patman Act. 

In gleaning the testimony which I was privileged to submit at last 
year’s hearing, I did it with the hope and prayer that I could now 
report some mitigation in the economic pressures cited in my testi- 
mony then. 

In probing the situation however, I find, much to my regret, that 
it has assumed an even more severe complexion. The gravity of the 
economic picture, as it affects the wholesaler, and his customers, is 
even further compounded by the rapid expansion, in number and 
size, of shopping centers with practically all of its retail outlets con- 
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fined to direct-buying retailers who, as already pointed out, enjoy 
direct-buying privileges at prices identical to those charged by the 
manufacturer to wholesalers. 

Reduced to simple terms, my husband and I, as do many of our 
business contemporaries, operate in a sort of twilight zone worried 
by the constant fear that the likelihood of business survival is rapidly 
bec oming more and more slim. 

On behalf of myself and a large number of small firms similarly 
situated, I plead with you for early and favorable action on these 
measures. ‘Thank you. 

Mr. Rocers. Thank you, Mrs. Rosmiller. Ave there any questions? 
Thank you. 

Mrs. Rosmitier. Thank you. 

Mr. Rocers. We will have inserted in the record a statement of our 
colleague, the Honorable Henry S. Reuss, author of one of the com- 
panion bills; the American ae & Pulp Association; the U.S. 
Chamber of Commerce, the National Association of Food Chains; 
and a communication from the Department of Commerce. 

(The documents referred to follow :) 


STATEMENT OF REPRESENTATIVE HENRY S. REuUSS, OF WISCONSIN 


Mr. Chairman, I appreciate this opportunity to offer testimony on behalf of my 
bill, H.R. 4530, and related bills that provide for the mandatory nature of 
functional discounts under certain circumstances. 

Mr. Chairman, a unique form of price discrimination is harassing many of 
our already suffering small businessmen. Here is an example of the way is 
operates. 

Let us suppose a drug manufacturer sells aspirin directly to a chain of drug 
stores at the same price he charges wholesalers—the historic middlemen who 
supply small and independent merchants. After the wholesaler adds his markup, 
the independent druggist must pay more for the aspirin than his chainstore 
competitor who deals directly with the manufacturers. 

The Robinson-Patman Act intended to prevent this type of price discrimination 
by authorizing manufacturers to give wholesalers a functional discount in recog- 
nition of their middleman’s role. This enabled the wholesaler to take his markup 
and still sell to small stores at the price the manufacturers charged the chain- 
stores. 

Mr. Chairman, H.R. 4530 and its sister bills would not be needed if this 
provision of the Robinson-Patman Act were effective. But it is not. It has 
become a dead letter and has never been used to prevent such price discrimination. 
It is because I am convinced that it is high time to give force to this clause and 
put an end to existing price discrimination that I have introduced H.R. 4530. 

It would solve the price-discrimination problem by requiring a manufaeturer 
who sells directly to some retail stores but not to others to give the wholesalers 
a functional discount. This will enable the independent businessman to buy 
from the wholesaler at prices that will allow him to compete effectively with the 
chainstore operator. 

This measure is essential to the preservation of our small business establish- 
ments and necessary if the Robinson-Patman Act is to serve the original intent 
of Congress. I urge your favorable consideration of this legislation. 


STATEMENT BY THE AMERICAN Paper & PULP ASSOCIATION IN OPPOSITION TO H.R. 
848 AND RELATED BILLS 


This statement is filed in lieu of personal appe on by the American Paper 
& Pulp Association, in opposition to H.R. 848, H.R. 927, H.R. 2528, H.R. 2788, 
H.R. 2868, H.R. 4530, bills to amend the Robinson-P sient Act by providing for 


the mandatory nature of functional discounts under certain circumstances. 


43398—59 10 
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The American Paper & Pulp Association is the national trade association of 
the paper and pulp industry, one of the most important and basic industries in 
our country’s economy. Companies in the paper and pulp industry are repre- 
sentative of small, medium, and large business. 

In July 1958, this subcommittee conducted 2 days of public hearings on various 
bills which would have had the same basic effect as H.R. S48 and related bills. 
At that time, both the Federal Trade Commission and the Antitrust Division 
of the Department of Justice testified in opposition to the so-called mandatory 
functional discount bills. 

Section 2(a) of the Clayton Act, as amended by the Robinson-Patman Act, 
roughly speaking, makes it unlawful to discriminate in price between different 
purchases of commodities of like grade and quality where the effect of such 
discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce. Price differentials as such are not prohibited 
by section 2(a). Such differentials do not violate the act if they do not cause 
the statutory effects on competition or if they only make due allowance for 
differences in the cost of manufacture, sale, or delivery, resulting from differing 
methods or quantities sold to purchasers. 

Many manufacturers, quite properly, grant to purchasers at varying levels 
of distribution, functional discounts reflecting different quantities, methods of 
purchase, or typical uses by customers which do not compete with each other. 
In order to violate section 2(a), there has to be a discrimination in price and a 
resulting injury to competition. Furthermore, in order to have a discrimination 
in price, there must be actual sales at two different prices to two different actual 
buyers. In other words, under the present law, a single uniform price by a 
seller to all his customers does not violate the Robinson-Patman Act Many 
businessmen today, acting in reliance on the law and the courts’ interpretation 
over the years, have become accustomed to using a single uniform price to all 
customers. 

H.R. 848 and related bills would have the effect of completely reversing the 
present law. More than that, this proposed legislation indicates that its propon 
ents have not weighed the impact of their ideas upon the marketing methods 
of literally thousands of companies—manufacturers, wholesalers, jobbers, re- 
tailers, and many other private enterprise organizations which are engaged in 
our present distribution systems within the business complex Whereas at 
present the institution of different prices to sellers may be in violation of the 
Robinson-Patman law, under certain circumstances H.R. 848 and related bills 
would make mandatory the institution of different prices Specifically, HLR 
848 would amend section 2(a) to provide that where a seller restricts functional 
classes or the number of purchases in each functional class to whom he sells his 
product on a direct basis, the terms “discriminate in price” and “discrimination” 
shall be interpreted to include the failure to impose differentials in price as 
between purchasers in different classes. The functional assification would 
be determined by the character of the selling of the purchasers, not the buy 
ing, with specific provision for a dual-function purchaser 

It is obvious, therefore, that H.R. 848 is designed to compel manufacturers to 
sell to wholesalers at lower prices than to integrated retailers, irrespective of 


} 


size. It is not clear from the bill as to the extent of the difference in prices 
required for the various functional Classes \ manufacturer, for example, 
could theoretically comply with the provisions of the legislation by establishing 
functional price classifications which would differ only slighths We seriously 
question whether there is any practicable method which exists for prescribing 
by legislation the extent of differences in prices which would be required 


We respectfully submit that for the following reasons H.R. S48 and related 
bills not only contain glaring faults but would seriously injure rather than help 
thousands of companies, be they large or small, in the normal marketing 
methods which now exist and which are in full compliance with present law 

1. This proposed legislation would both confuse and disrupt established pric 
ing patterns throughout the distribution system, from manufacturer to the final 


point of sale 


2. Certain financial injury to some members of all classes of distributors or 
wholesalers would inevitably result, even though the proposals are supposed to 
assist and protect them under our free competitive system 

3. Such legislation could very well result, in many instances, in consumers 
paying higher prices because of the added cost of compliance and the possible 
elimination of established discounts from which consumers now benefit 
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t. The language of H.R. S48 and related bills is so vague as to pose real 
problems in practical construction and to confuse rather than clarify established 
business methods throughout our entire economy, 

Therefore, the American Paper & Pulp Association respectfully requests and 
urges that this subcommittee take unfavorable action on H.R. 848 and related 
bills, and not report any of them from the subcommittee. 

Respectfully submitted. 

Rosert E. O’ConNor, 
Executive Secretary. 


STATEMENT OF THE CHAMBER OF COMMERCE OF THE UNITED STATES ON MANDATORY 
FUNCTIONAL Discounts (H.R. 848, H.R. 927, H.R. 2788, H.R. 2868, H.R. 
$530) 


The Chamber of Commerce of the United States opposes the legislation now 
under consideration by this subcommittee which would make it mandatory that 
a seller differentiate in price among his customers—strictly on the basis of his 
customers’ reselling character. 

Members of the national chamber considered this issue less than 2 months 
ago—on April 29, at our annual meeting—and expressed opposition to such 
legislation, Which is reflected in this statement. This position, therefore, repre- 
sents the majority view of the varied business interests, small and large, which 
comprise the chamber’s membership. 

The chamber does not object to a manufacturer granting functional price 
differentials which recognize that one purchaser performs certain essential 
services for the manufacturer in the distribution of the goods purchased—while 
another purchaser does not—and that the former is thus entitled to a discount 
not given the latter. 

For example, there are wholesaling functions which are essential to the wide- 
spread distribution of merchandise—functions which would be costly to the 
manufacturer if he performed them himself. Therefore, the person who re- 
lieves the manufacturer of these functions is entitled to a functional discount 
which is, in effect, payment for services rendered. Legally, such a pricing prac- 
tice is acceptable today—provided there is no resultant injury to competition 

The wholesaler who performs these functions may rightfully expect to receive 
a functional discount in recognition of the savings that thus accrue to the seller. 
But, similarly, other purchasers, such as large retail stores, may also perform 
these functions, and be entitled to the appropriate functional discount. 

To deny purchasers this earned discount simply because they resell to con- 
sumers rather than to retailers would be grossly unfair and completely out of 
character with a competitive enterprise economy. 

Such would be the effect, though, of the legislation before this committee 
because the legislation fails to recognize that traditional distinctions between 
wholesaler und retailer are no longer as clear as they once were. In many cases 
today retailers are performing wholesale functions—and vice versa. Thus, it is 
not ouly unfair, but also impractical to categorize purchasers arbitrarily accord 
ing to their selling function—and to demand, on this basis alone, that purchasers 
in one “selling” category pay a higher price for a product than purchasers in 
another category 

Moreover, the legislation takes on the distinct appearance of being anticompeti 
tion, antiprogress, and, therefore, anticonsumer. To the extent that it would 
penalize low-cost distribution developments and inject unnecessary costs into 
distribution, it would raid the pocketbook of the American consumer. It would 
legislate a competitive advantage which is not necessarily justified. It would 
turn our economic clock backward a generation or more to the era before the 
advent of the high-volume, low-cost distributors, the supermarkets, the co-op 
and corporate chains, the integrated retail enterprise that performs its own 
wholesale functions—dynamic developments that have contributed significantly 
to more economical distribution and, consequently, to our rising standard of 
living 

However the purpose of this legislation may be spelled out by proponents, the 
legislation bears remarkable resemblance—on principle—to the featherbedding 
devices contained in some union contracts, It demands the imposition of unnec 
essary costs for purely protective purposes. Such an objective is irreconcilable 
with the public interest 

Before elaborating on the chamber’s objections to this legislation, it is appro 
priate to examine the provisions of the legislation in some detail. 
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ANALYSIS OF THE LEGISLATION 


The legislation on which these hearings are based would amend the Robinson- 
2atman Act by adding a provision to section 2(a) of the act that would be 
applicable to any seller (manufacturer, producer) who restricts the functional 
classes, or the number of purchasers in each functional class, to whom he sells 
his product on a direct basis. Functional classes refer to manufacturer, whole- 
saler, retailer, and consumer—the traditional grouping of buyers in our economy. 

As an example, the provision would be applicable to any manufacturer who 
sells direct to wholesalers and to a few large retail outlets—but not to smaller 
retail stores that are serviced by wholesalers. Since this type of selling proce- 
dure is not unusual, the provision would be broadly applicable. 

The proposed new provision would define as a price discrimination the failure 
of such a manufacturer (seller) to impose “reasonably adequate differentials 
in price’ between his purchasers on the basis of their selling character, with no 
regard for their buying function. This means, for example, that the manufac- 
turer must differentiate in price between a wholesaler who purchases to resell 
to retailers, and an integrated retail enterprise that purchases to resell to con- 
sumers throuch its own retail outlets. 

The provision further decrees that the “differentials shall be in an amount 
reasonably calculated to enable the customers of the functional class entitled to 
the differential to compete with members of the customers’ functional class who 
purchase directly from the seller.” At best, this is a vague phrase—undoubtedly 
because there is no practicable method for spelling out legislatively an accurate 
formula for determining functional price differentials. However, the intent of 
this vague phraseology is apparently to assure, for example, that a retailer who 
buys direct from a manufacturer pay a higher price for the product than an 
independent wholesaler. Ostensibly, this pricing advantage would enable the 
wholesaler to mark up the product sufficiently to cover his costs and profits, 
and still sell it to his retail customers at a price which would enable them to 
compete with the retail outlets of the direct-buying retail enterprise. 

This would seemingly get at the complaint which is at the bottom of the legis- 
lation—the complaint by proponents that equal pricing to direct-buying chains 
and to indenendent wholesalers leads to lower prices in chain retail stores than 
in independent wholesaler-supplied retail stores, because in some instances the 
latter operation performs the distribution at a higher cost than does the inte- 
grated chain. 

Finally. the proposed amendment provides that a “purchaser who resells in 
more than one capacity” shall be classified functionally according to the pro- 
portion of goods sold to each type of customer. In other words, a wholesaler who 
onerates several retail outlets. and who supplies independent retailers, would be 
classified as a wholesaler in the purchase of that portion of goods destined for 
resale to retailers—and as a retailer for those goods he will sell in his own re- 
tail stores. The manufacturer would be required to differentiate accordingly 
in the prices charged this wholesaler. 

The failure of a seller to impose functional discounts as specified in this legis- 
lation would constitute a new “price discrimination” actionable under the Rob- 
inson-Patman Act. 





MAJOR OBJECTIONS TO THE LEGISLATION 


The national chamber finds mandatory functional discount legislation objec- 
tionable for the following reasons: 


1. It would create higher consumer prices 


Since this legislation seems to be aimed solely at guaranteeing functional price 
discounts, it mieht create the impression of being price-reducing legislation. 
However. the legislation actually would tend to increase prices. 

Consider a typical situation that is at issue here—a situation in which a 
manufacturer is giving a similar functional discount to both wholesalers and 
some integrated retailers, because both perform the wholesaling function. If 
this legislation is enacted, he would have to differentiate in his prices to these 
two classes of customers—the wholesalers must be given a lower price than the 
retailers. The manufacturer, like any businessman must make a profit to stay 
in business: he cannot absorb a further, unearned discount to wholesalers. So 
he has to eliminate the discount for his retail customers. In effect, what he does 
is raise his price level generally—give the wholesalers a functional discount— 
and impose the new, higher price on his retail customers. 
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Thus, the legislation would inject higher costs into the distributive system. 
The merchandise purchased by direct-buying retailers would cost them more 
and cause them to increase their prices to consumers. 

Therefore, the competitive advantage sought by proponents of this legisla- 
tion might be achieved—but only at the expense of cosumers, whose payment 
or higher prices would subsidize the functional discount granted wholesalers. 

Not only will the legislation push prices up, but it also will tend to keep them 
from going down. Effective competition is a necessity for the enforcement of 
maximum efficiency in production and distribution and promotes resultant bene- 
fits to the consuming public. This legislation, however, would immunize some 
businesses against competition—and lessen their need to seek new distributive 
efficiencies that would lower their costs and, in turn, consumer prices. 

2. The legislation decrees a false standard for functional discounts 

The legislation is also impractical in that it establishes a false standard for 
determining which purchasers shall receive functional discounts. 

The fact that wholesalers exist in our economy is indicative of the need 
for someone to perform the wholesaling function in the distribution of goods. 
The assembling, warehousing, selling, delivering, financing of inventories, etce., 
are functions that are essential to achieve widespread distribution of the 
products of our factories and fields. And, those who perform such functions are 
entitled to receive compensation for their work—provided the functions are 
efficiently performed and the profits competitively earned. 

Proponents of the legislation would be the first to admit that the wholesaling 
function is necessary to our economy. They would undoubtedly subscribe also 
to the fact that, if all “traditional” wholesalers were eliminated, the wholesaling 
function would still have to be performed by someone—by the manufacturers, 
the retailer, by someone. 

Thus, what is vital here is the wholesaling function itself—not the organization 
that performs that function. The important thing is that the function has to 
be performed—not that it must be performed by a traditional wholesaler. 

It is on this point that the legislation before this committee goes far astray. 
The legislation is designed to guarantee recognition of the traditional supplier 
of the wholesaling function—the traditional, independent wholesaler whose 
importance in our economy is appreciated by all of us. But, in so doing, the 
legislation denies that anyone else is performing, or can perform, the wholesaling 
function—and, therefore, says that no one else is entitled to this functional 
discount. 

This is an entirely false standard that ignores completely the realities of our 
dynamic distribution system. 

For example, look at the operation of a typical co-op chain in the food 
field. Here, a group of retailers set up their own wholesaler to buy for 
them. They split the wholesaler’s profit—thus, get their merchandise at a 
lower price than if they were buying from an independent wholesaler—and are 
therefore able to price their goods lower than otherwise. Throughout the 
process, the wholesaler performs whatever wholesale functions are necessary 
for the retailers. 

But, the legislation would seemingly destroy this type of operation on the 
basis that the wholesaler actually makes purchases, not for resale to retailers, 
but for resale to consumers through affiliated retail stores. The wholesaler is 
performing his traditional function—yet the legislation would say that he is 
not, and that he should not receive the functional discount. 

In a Similar vein, the corporate retail chain that buys direct from a manu- 
facturer also must perform wholesaling functions. It must assemble the mer- 
chandise, finance and maintain adequate warehouse inventories, break bulk 
shipments into smaller lots, ship to retail outlets, render merchandising assist- 
ance to its retail stores, etc. To deny that this is so is to deny that there is such 
a thing as a wholesaling function between manufacturer and consumer. 

Even proponents of the legislation would not say this—yet, the legislation 
does. Simply because the chain’s wholesaling operation does not fit the mold 
of the traditional independent wholesaler, it would be denied its right to a 
functional discount that recognizes the chain’s wholesaling function. 

It is clear, therefore, that this legislation establishes a false standard for the 
determination of functional discounts—by decreeing that only the traditional 
wholesaler shall be entitled to such discount. 

It is indeed fair that a wholesaler be granted a discount that recognizes his 
functional services. But, it is thoroughly unfair to deny the discount to others 
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who also perform the wholesaling function, merely because their operational 
structure is not identical to that of the traditional wholesaler. 
38. The legislation would penalize efficiency in distribution 

As this legislation illustrates, it is unfortunate—but historically true—that 
efficiencies in distribution often are greeted with cries of anguish in certain 
business and political circles. Virtually every innovation in distribution methods 
has met opposition from those who feared its impact on their “established” 
method of operation. 

For example: 

At about the turn of the century, jobbers in one particular field had manu- 
facturers sign contracts providing that the manufacturers would not sell direct 
to retailers or retailer cooperatives—a procedure later abandoned in consequence 
of a consent decree under the Sherman Act. 

At around the same time, children in some small towns were paid for every 
mail order catalog they produced—and the catalogs sometimes were burned pub 
licly in demonstrations of resentment. A man even ran for mayor of a town in 
Iowa on the pledge that he would discharge any municipal employee buying 
from a mail-order house. 

In the late 1920's, State legislatures started enacting antichainstore tax laws 
in response to demands of merchants operating “local” types of business. 

In 1938, a bill was introduced in Congress which would have taxed many 
chainstores in an amount far beyond their annual net earnings. 

Today, it is clear that distribution has been upgraded significantly by market- 
ing innovations which were criticized bitterly in earlier days. 

The supermarket, the retailers’ cooperative, the mail-order house, the chain- 
store, the department store and its branches, the shopping center—all have 
played key roles in streamlining distribution, in cutting costs, in compelling 
greater efficiency by others, and in taking merchandise closer and closer to cus 
tomers, thereby broadening our consumer market to an extent undreamed of a 
half century ago. 

This is as it should be—legal forms of business operating side by side, com 
peting equally in the marketplace, with neither subject to undue restraint 

But this legislation is of similar fabric to earlier antichainstore legislation 
though its effect would be felt by many other types of business. Its prime 
purpose is seemingly to penalize certain types of higher volume retail operations 
for achieving efficiencies that have increased competitive pressures in other 
circles. 

In spite of the success of many distribution elements—not only the chains 
in lowering costs, there continues to be an occasional attack from those who 
say distribution costs too much. While this charge is open to challenge, it does 
indicate that distribution should continue to seek new operating efficiencies, 
that the search for still lower cost distribution must be never ending. 

It is obvious that legislation which would deny functional discounts to those 
who lawfully merit such discounts would be contrary to the quest for lower 
distributive costs. The legislation would fly in the face of the very distributive 
advances that have stood out so significantly in the past generation. 

It would discourage technological innovation; it would jeopardize modern 
integrated operations; it would not only stop our economic clock, but it would 
turn it backward. 

Such legislation is totally inconsistent with our national dedication to progress 
and efficiency. 

If an auto manufacturer develops an engine that consumes less gasoline per 
mile, and therefore saves the driver money, should Congress outlaw use of the 
engine? 

If a homebuilder devises a new method of construction that enables a family 
to save money on the purchase of a home, should Congress outlaw use of the 
new, economical method? 

Assuming that both questions are answered in the negative—then, why should 
Congress say that a particular integrated form of business organization, operat 
ing within every legal bound, cannot continue to pursue its operating policy 
of saving the consumer money on the purchase of merchandise 7 

Pnactment of this legislation would place a penalty on efficiency—in order 
to shelter some elements of business from competition that is strictly fair and 
legal. It would penalize the businessmen whose ingenuity and initiative have 
propelled distribution along the path of progress. It would penalize the thou 
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sands of small, independent businessmen who are operating prosperously in the 
co-op chains. 

As this committee knows, many independent food wholesalers and retailers 
are already successfully meeting the competition of corporate food chains 
without the help of Congress. They have taken on the form of the chains and 
have banded into “voluntary groups” and “cooperative chains’’—to take advan- 
tage, mainly, of mass purchasing power 

The Wall Street Journal of June 8, 1959, reported that some 92,000 food stores 
now belong to voluntary or co-op groups—that there are some instances in which 
these independents are not only meeting but beating the competition of the 
corporate food chains—and that these groups now have a larger share of the 
retail food market than their corporate competitors. 

What this illustrates, of course, is that the pressures of competition have 
compelled the adoption of new distributive techniques by many independent 
wholesalers and retailers that have paid off for them—and for their customers. 

Advancements such as this would apparently be canceled—or seriously hin- 
dered—by the legislation now under this committee’s consideration. 

The direct-buying retailer who purchases lawfully at the same price as an 
independent wholesaler does not necessarily gain a price advantage per se over 
the independent retailer who buys from the wholesaler. In either situation, 
remember, the wholesaling function must be performed. Conceivably, the cost 
of the function may be as much for the retailer as for the wholesaler. However, 
if the retailer is able to reduce the costs of his wholesaling functions and/or 
achieve other economies of operation that can be passed along to consumers, 
such a result merits praise—not condemnation, which would seemingly be heaped 
upon it by this legislation. 

In this connection, consider another way the legislation would hinder effi 
ciency. If the manufacturer is complying with the legislation and giving the 
wholesaler a discount that insures competition between the independent retailer 
and the integrated retailer, what does the manufacturer do if the integrated 
retailer manages to effect other economies that once again give him a pricing 
advantage? Apparently, to continue compliance with the law, the manufacturer 
would have to give the wholesaler more discount—-accompanied, of course, by a 
compensatory price increase to the integrated retailer 

Therefore, any competitive gain resulting from new-found efficiencies in the 
integrated enterprise would immediately be wiped out. What incentive, then, 
would the integrated retailer have for seeking ways of lowering his prices? 

Conversely, what incentive would the wholesaler have to effect economies 
that would help him lower his costs—and, in turn, lower his prices to retailers? 
If he does so—and his retail customers then have a price advantage over the 
integrated retail outlets—this goes beyond the objective of the legislation. So, 
the manufacturer could be expected to reduce the wholesaler’s discount pro- 
portionally Therefore, the wholesaler, too, would find the legislation blocking 
his attempts to improve his competitive ability through more economic operations 

It is impossible to conceive how such an effect could be considered beneficial 
from any viewpoint—particularly from the viewpoint of consumers, who would 
thus be denied the benefits that accrue to them from vigorous competition 


} The le gislation would be injurious to business 


There are many ways this legislation will prove injurious to business—to 
retailers, wholesalers, and manufacturers—even including those businesses that 
now support the legislation. 

First, consider the thousands of small, independent grocers who now belong 
to co-op food groups, as mentioned earlier in this statement. They have taken 
this step as a do-it-yourself method of improving their competitive ability 
rather than seek a let-Congress-do-it method 

Likewise, there are similar co-op group operations among independent drug 
stores to place them on a better competitive footing with drug chains. 

Similarly, many furniture retailers now belong to buying and merchandising 
froups-—to get the advantage of group buying, as well as other benefits result 
ing from such an arrangement 

The legislation would threaten the operations of small retailers such as these 
by making it illegal for them to derive from some such group arrangements 
the mass-purchasing advantages which have helped them become more 
competitive 
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Moreover, it is highly possible that the legislation would acually backfire on 
its proponents—much as Frankenstein’s monster inflicted terrible retribution 
upon its creator. 

It could be expected to encourage some manufacturers to circumvent the re- 
quirements of the legislation by selling only to large department stores, to the 
eorporate retail chains, to the co-op buying groups, and to other integrated 
retail operations—and cease all sales to “traditional”? wholesalers. 

At the same time, some large retailers might be given further impetus to 
acquire their own producing facilities and focus their selling efforts extensively 
on private brands—thereby lessening their need for the traditional wholesaler, 

The legislation also would enhance the competitive position of imported mer- 
chandise. Many retailers sell goods that are purchased directly from foreign 
manufacturers. American-produced goods thus are in daily competition with 
foreign merchandise—and the foreign competitive threat is one with which all 
Congressmen are familiar. The legislation before this committee would not 
increase the price of imports—but it would tend to increase the price of domestic 
products. The effect, then, with regard to the affected products, would be to 
legislate an advantage for the foreign producers—and accentuate a problem that 
is already causing serious concern among some U.S. manufacturers. 

In addition, the legislation would create additional costs and untold headaches 
for sellers. The determination of legally acceptable discounts for a multitude 
of customer classification characterized by wide functional variations, as well 
as cost and profit variations, would present an almost hopeless task of com- 
putation which, in turn, would impose an additional administrative cost. The 
variety of factors to be considered would place the seller in constant danger of 
inadvertent violation of the law. 

These, then, are some of the ways the legislation could injure business, 

Now, in the event proponents discount some of these effects—-specifically, the 
circumvention of wholesalers—and contend that this would not happen, that the 
legislation would improve the competitive status of wholesalers, what is likely 
to result from such a development? 

Suddenly, by virtue of the legislation, wholesaling becomes more prosperous. 
Its competitive position is protected by Federal law—its profit is protected by 
law—in short, it looks like a sure thing. So, other businessmen figure they 
ought to take advantage of this, too—and the rate of entry of new wholesaling 
businesses starts accelerating. The end result is that the wholesale market 
is eventually divided up among many more wholesalers. This is no help to whole 
salers—and it certainly is not a proper utilization of economic resources. 

In total, the effects of this legislation would not be beneficial to business. 
Even proponents of the legislation would find that the long-range adverse effects 
would far outweigh any possible immediate benefits. Other businessmen, of 
course, would suffer immediate and continuous injury. 


5. The legislation is inconsistent with the Robinson-Patman Act 

The first proviso in section 2(a) of the Robinson-Patman Act prescribes that 
the price discrimination provisions of the act shall not affect the granting of 
price differentials “which make only due allowance for differences in the cost 
of manufacture, sale or delivery resulting from the differing methods or quanti- 
ties in which such commodities are to such purenasers sold or delivered.” 

This proviso establishes clearly a justification for giving a purchaser a 
quantity price differential—without regard to that purchaser's traditional 
function. It recognizes that the law should not stand in the way of more 
economic methods in the manufacture, sale, or delivery of merchandise—and in 
the savings so effected. It recognizes, for example, that an integrated retail 
enterprise which purchased four carloads of merchandise and a wholesaler who 
buys an identical quantity may lawfully be entitled to a like discount—but that 
the discount could hardly be justified where the order is for only a couple 
of cases of merchandise. 

In fact, the very presence in the act of this proviso is an obvious encourage 
ment to businessmen to seek out methods and improvements that will reduce 
costs. 

This concept is nowhere to be found in the current functional discount legisla- 
tion. To the contrary, this legislation would reverse the concept and destroy 
the very type of progress that is encouraged by the cost-justification proviso now 
in the act. 

For a manufacturer to comply fully with a mandatory functional discount 
requirement, he apparently would never be able to quote a price to a large retail 
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customer that is as low as his price to wholesalers. Yet, the cost-justification 
proviso in the Robinson-Patman Act paves the way for the manufacturer to do 
just that—-where the quantity of the retailer’s purchase is of sufficient size to 
represent a saving to the manufacturer. 

This raises an obvious conflict between the legislation and existing law—a 
conflict that can only further confuse businessmen, and lead to years of expen- 
sive litigation designed to clarify exactly what is and is not permissible. 

If any customer of a manufacturer secures an illegal advantage from that 
manufacturer, there are adequate provisions in the Robinson-Patman Act now to 
stop it. If an integrated retailer is receiving payment from a manufacturer for 
services or facilities rendered—and such offer is not available to the whole- 
saler on proportionally equal terms—the wholesaler has recourse to section 
2(d) of the act which declares such practice to be unlawful. Similarly, if a 
manufacturer is furnishing certain merchandising services to a direct-buying 
retailer and failing to offer the services to the wholesaler on proportionally 
equal terms, this would be unlawful under section 2(e). 

It is incongruous that the main thrust of the Robinson-Patman Act is toward 
equal pricing among a seller’s customers—except, of course, where differentials 
are justified—and that the main thrust of this legislation is toward different 
pricing among customers. 

Today, the seller discriminates if he offers varying prices. Tomorrow, if the 
legislation were enacted, he discriminates if he does not offer varying prices. 


6. The legislation is technically unsound 


Several legal questions are prompted by the legislation. Perhaps they would 
be prompted by any legislative attempt to establish mandatory functional dis- 
counts, so they are worth mentioning. 

How could a seller establish one price for a wholesaler and a higher price 
for a direct-buying retail chain—with certainty that the differential granted the 
wholesaler will have the end result of enabling the wholesaler’s retail customers 
to price the product competitively with the chain retail store? How much 
allowance is to be made for the wholesaler’s operating costs—for his profit 
margin? 

All wholesalers do not have the same operating costs; some are more eflicient 
than others. And, the same is true of the wholesaler’s retail customers. Yet, 
such factors have to come under consideration when the differential to be granted 
must “be in an amount reasonably calculated” to enable the wholesaler’s retail 
customer to compete with the chain’s retail store. 

If the differential assumes maximum efficiency on the part of the wholesaler 
and his retail customers, it would be too little for those less efficient wholesaler 
purchasers. If the differential assumes less efficiency, it would be too great for 
the more eflicient wholesalers. 

The determination of profit enters this picture, too. Both the wholesaler and 
his retail customers must profit from their operations to stay in business. Obvi- 
ously, the differential imposed to assure their ability to compete will have to 
encompass some element of profit. Yet, profit is one of the most variable of all 
business statistics. It varies by product line, by type of retail store, by em- 
ployee efficiency, by size of store, by community size, by season of year—-and, 
certainly, by variations in the skill and ability of the managers. 

And even if profit were not such a variable factor, who is to say how much 
profit a given establishment should earn? ‘The wholesaler, the retailer, or the 
manufacturer? It is most unlikely that there would be agreement among these 
three functional classifications—or even within them. 

It would seem, therefore, that such a law would most surely be followed by a 
new Federal control agency with broad authority to devise standards for the 
determination of “reasonable” costs, margins, and profit allocable to various 
functions. It is doubtful, though, that this task would be made any less im- 
possible by a Federal agency. 

The chamber believes any attempt to prescribe price differentials that would 
be even remotely equitable to any and all parties must of necessity result in 
multiplicity of complex standards which would reduce most businessmen to 
state of utter frustration. 

Moreover, such a move by the Federal Government would obviously inject the 
Government deeper into the field of business control than it has ever gone before. 
This type of Federal intervention would rob entrepreneurs of their basic manage 
ment rights to determine marketing and pricing policies and to maximize profits. 


~ 


~ 
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The placement of such management rights in the hands of the Government would 
make a hollow mockery of free enterprise. 

Proponents of the legislation doubtlessly would not admit that it would be 
this difficult to establish proper functional differentials. They would likely 
contend that most manufacturers now grant a functional discount without any 
obvious difficulty of computation, and, therefore, that the remaining manu- 
facturers could as easily do likewise. 

This, however, would overlook one important factor: The functional discounts 
granted today may not necessarily fit the specifications of this legislation. There 
is no written law compelling functional discounts. Today's discounts may often 
reflect little more than estimates of cost savings accruing to the manufacturer 
from the services performed by his wholesale customers. Under this legislation, 
though, the discount would have to be “in an amount reasonably calculated” 
to assure competition at the retail level. Thus, the manufacturer now granting 
functional discounts might well find that the legislation would cause him to nake 
extensive adjustments in his discounts to insure conformity with the law. 


SUMMARY 


The national chamber urges that you disapprove this legislation providing for 
the mandatory nature of functional discounts. 

Such legislation would have a distinctly adverse effect on both the public and 
on business for the following reasons: 

1. The legislation would inject unnecessary costs into the distribution 
mechanism, thereby creating an upward pressure on consumer prices. 

2. The legislation would penalize efficiency in distribution. It would 
cancel immediately significant cost-reducing, price-lowering developments, 
and obstruct the quest for still more efficient distribution methods which 
would improve living standards for the American people 

3. The legislation is inconsistent with the Robinson-Patman Act provision 
which encourages the development of more economic methods in the manu 
facture, sale, or delivery of merchandise. 

4. The legislation would establish false standards relative to the per 
formance of business functions, completely disregarding the fact that many 
retailers today perform wholesaling functions, and vice versa 

5. The legislation would promote extensive competitive injury within the 
business community. It would prove harmful not only to manufacturers 
and producers, but also to thousands of small retail establishments, and 
even to those who favor the legislation. 

6. The legislation poses the virtually impossible task—and costly admin- 
istrative burden—of determining what are “reasonably adequate” functional 
price differentials. 

7. The legislation would pave the way for applying Federal control to the 
marketing and pricing practices of businessmen, eliminating, for all practi- 
eal purposes, basic management rights under the free enterprise system 

When weighed carefully in the general interest of both the public and the 
overall business-community, this legislation promises no constructive accomplish- 
ments, but only destructive effects. 

The chamber urges that you not approve this legislation, or any variation 
having a similar objective. 


STATEMENT BY WALLACE N. FLINT, VICE PRESIDENT, NATIONAL ASSOCIATION OF 
Foop CHAINS, WASHINGTON, D.C. 


The National Association of Food Chains, representing 223 food chain com- 
panies in the United States hereby expresses its opposition to H.R. 927 and 
companion bills. These bills would negate the basic philosophy of the Robinson- 
Patman Act that suppliers should sell at the same price to all customers except 
for differences which are justified by factors related to the sellers’ business such 
as differences in the cost of manufacture, sale, or delivery. 

H.R. 927 and related bills would abandon this basic philosophy. While the 
precise effect of the complicated language of the bills is difficult to foretell, the 
basic intent is clear. H.R. 927 would require any manufacturer which sells to 
more than one class of customers to give a special “functional” discount to any 
wholesaler or other middleman. Although the discount is called functional, 
‘the bill, in determining whether a discount must be given, would ignore the ac- 





FUNCTIONAL DISCOUNTS 151 


tual functions performed by the buyer in the distribution process, and would 
determine the classification on an arbitrary basis limited solely to the “sales” 
characteristic. Such establishment of mandatory favored treatment based on 
uneconomic distinctions would encourage other groups to seek special privi- 
leges for their own benefit at consumer expense. 

It is illogical, unfair, and contrary to the public interest to provide that some 
organizations which perform the traditional functions of the wholesaler but sell 
at retail must pay a higher price than other organizations which sell at whole- 
sale. Food chains purchase from suppliers in quantities which are frequently 
as large or larger than those of wholesalers. This merchandise is received, 
stored, broken into smaller shipments, and delivered to retail outlets in a man- 
ner paralleling the functions of the independent wholesaler, the voluntary 
chains, or the cooperative. 

Sellers should not be compelled by law to grant discounts based not upon dif- 
ferences in their costs, or upon the services rendered to them by the buyers, but 
upon wholly artificial considerations. 

The establishment of a special discount to a favored class, not justified by any 
cost saving, could serve only to increase the cost of food to consumers through- 
out the United States. The discount to wholesalers must be offset by higher 
prices to others. 

The food chain net profit margin of 1.44 percent’ is so low that there is no 
room for absorption of higher merchandise costs. The only alternative would 
be higher prices to consumers. Food chains have provided leadership in operat- 
ing efficiency for many years in the food field, therefore it is to be expected that 
increases in food chain prices would immediately be followed by proportional 
increases in the prices charged by all other food distributors. This would re- 
sult in the placing of a tremendous burden on consumers in order to provide 
a subsidy for wholesalers. 

In 1934 food chain gross margins averaged 244% percent. In 1957 their gross 
margins averaged 20.4 percent. This improvement provided consumers with a 
savings in 1958S of over three-fourths of a billion dollars on food purchases made 
through chains. Similar improvements by voluntary and cooperative chains 
and by the unaffiliated wholesaler-retailer setup may have contributed another 
$1 billion annually to a better consumer food standard of living. These im- 
provements have resulted from the free competitive system of distribution—a 
system which these bills propose to change by applying a system of uneconomic 
subsidies to be paid for by consumers each time they purchase the most basic 
necessities of life. 

The similarity of functions performed by chain food distributors and progres- 
sive wholesalers, voluntaries, and cooperative groups is marked. Both perform 
for their retail outlets a comparable series of services. Such services, in addi- 
tion to “breaking bulk,” may include some or all of the following: Establishment 
of a common retail store name and identifying color; use of joint advertising 
to feature special and regular values; provision of accounting services; supply- 
ing of experts to assist in merchandising, training of personnel, store planning 
and layout; development of standards of performance. Efficient performance 
of these services has established the basis for low cost food distribution in the 
United States. Performance of a needed function or service is the only sound 
economic justification for compensation to the wholesaler or any other segment 
of the distribution system. 

To provide by law for special favored treatment of one segment of this highly 
competitive industry on an artificial basis and in disregard of functions per- 
formed would be unjust, discriminatory, and an annual multimillion dollar dis- 
service to the consumers of the United States. 


THE SECRETARY OF COMMERCE, 
Washington, D.C., June 30, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 
Dear Mr. CHAIRMAN: This letter is in reply to your requests for the views of 
this Department with respect to H.R. 848, H.R. 927, H.R. 2788, H.R. 2868, and 





“Operating Results of Food Chains in 1957,” Prof. Wilbur B. England, Harvard Bureau 
of Business Research 
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H.R. 4530, identical bills “To reaffirm the national public policy and the pur- 
poses of Congress in enacting the Robinson-Patman Antiprice Discrimination 
Act entitled ‘An act to amend section 2 of the act entitled “An act to supplement 
existing laws against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914, as amended .(U.S.C., title 15, sec. 13), and for 
other purposes,’ and to clarify the intent and meaning of the aforesaid law by 
providing for the mandatory nature of functional discounts under certain cir- 
cumstances.” 

We oppose the enactment of these bills. 

The Robinson-Patman Act does not now mention functional discounts. It, 
therefore, neither approves nor disapproves of them. Accordingly, their use in 
the distribution of merchandise from supplier to consumer has continued un- 
abated since the passage of that act. 

The act’s failure to mention such discounts has not, however, meant that they 
were always outside its reach. Where they have been used in such a way as to 
come within the prohibition of the act, the Federal Trade Commission and courts 
have not hesitated to apply it. 

This has occurred where the beneficiary of a lower functional price is in actual 
competition with other customers of the same supplier who pay a higher price 
a situation which arises most frequently where a supplier sells in a single market 
to purchasers in two functional classes. In a favored purchaser sells outside 
his functional classification to potential or actual customers of purchasers not 
Similarly favored, the latter may be injured by the lower functional price of the 
former and a violation of the act may be involved (FTC v. Ruberoid Co., 348 
U.S. 470, 1951). 

This is because the act is aimed at price discrimination, which may injure 
competition with any person who either grants or knowingly receives the benefit 
of such discrimination, or with customers of either of them. 

The bills would involve an unsound departure from this objective. They would 
not only continue to aim the act at such price differentials but would also, in the 
ease of functional purchasers, aim it at price uniformity which may injure 
competition with the person who fails to grant a differential or with a person 
who knowingly receives the benefit of such a failure, or with customers of either 
of them. 

This is an unsound departure because illegality would not be determined by 
any act or omission of the party charged with the offense. Instead, it would be 
determined by what a third person—the customer of the offender—did. There 
would be no sure way for a supplier to keep out of trouble short of going out of 
business. The best that he could do to protect himself would be to maintain a 
constant and detailed watch or control over his customers’ resale activities. 

Under the Robinson-Patman Act, as it now exists, the seller, himself, must in 
some way act contrary to the direction of the law to become involved in a viola- 
tion. For example, under 2(a), there is no violation unless a seller charges two 
buyers different prices. A seller can, therefore, avoid a violation without going 
out of business by selling his merchandise to all customers at the same price. 
Under these bills, however, there is nothing a seller could do absolutely to assure 
himself that he is in compliance except to go ont of business. If he sells to 
everyone at the same price, he would be in violation if one of more customers, 
without his knowledge, resold merchandise at different functional levels. No 
matter what system of checks the supplier maintains over his customer's resale 
activities—even if he maintains inspectors there throughout every business day 
he never could be abso'utely sure that his customer was not involving him in a 
violation. 

We are opposed to the bills—not only because they embrace the novel concept 
of having one man pay for another’s conduct—but also because the seller, to 
protect himself as much as possible, must control his customer’s business. This 
is indeed an odd thing to be found in the antitrust laws 

Additionally the bills could be more harmful than helpful to wholesalers of 
many lines as the manufacturer would tend, due to the mandatory discount, to 
turn to the greater utilization of direct sales to retailers and others 

For these reasons this Department opposes enactment of these bills 

The Bureau of the Budget has advised that it would interpose no objection to 
submission of this report to your committee. 

Sincerely yours, 


F. H. Mverer. 
Acting Secretary of Commerce. 
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Mr. Rocers. We will now hear from Mr. Clarence M. McMillan, 
executive secretary of the National Candy Wholesalers Association, 
Inc. 


TESTIMONY OF CLARENCE M. McMILLAN, EXECUTIVE SECRETARY, 
NATIONAL CANDY WHOLESALERS ASSOCIATION, INC. 


Mr. McMinxian. Would you like to hear from me now, Mr. Chair- 
man ¢ 

Mr. Rogers. Yes, please 

Mr. McMitian. Mr. C Wadenoenes I am not going to impose on the com- 
mittee by reading my statement. With your permission I would like 
tomake just one or two comments. 

Mr. Rogers. Go right ahead, please. We will put your statement 
in the record, and you proceed to comment in any manner you wish. 

Mr. McMittan. Thank you very much. 

I might just point out, Mr. Chairman, that we consider that the 
candy wholesaling interests in this is rather substantial. 

The men who appeared here representing the tobacco wholesalers, 
for the most part, are also candy wholesalers and we represent an 
association of some 800 of these wholesalers who do 48 percent of all 
the confectionary business at wholesaling in the country. 

In certain lines, and this is particularly pertinent as it refers to the 
functional differential, they do 60 percent of all the candy bar business, 
60 percent of all the general line confectionary, 66 percent of all the 
5- and 10-cent candy specialities, and 75 percent of all the penny candy 
business. 

There are certain functions of sales and distribution in getting the 
product from the manufacturer to the retailer which must be per- 
formed, and the chain can perform some of these, and does. 

But there are a number of functions which they perform which are 
very limited. The wholesaler then must per form those functions 
which the chain performs for its retailers, and then they must perform 
the functions which the manufacturers perform for the chains, such 
as the one of selling. And in addition to that, they must perform a 
function which the manufacturers cannot perform for the independent 
retailers. 

The reason the manufacturers cannot perform it, as was pointed out 
here this morning, is that there are a million and a quarter retailers— 
let me correct. that—a million two hundred and fifty thousand retailers 
that are served by wholesalers with this product, candy. 

As was pointed out with respect to tobacco, it holds true the same 
with respect to candy. 

It would be an impossibility for the manufacturer to serve these 
independent retailers. There are just too many of them, and it would 
be an impossibility for the chains to take over the distr ibution of this 
product. 

So, it is essential if our confectionery industry survives, that there 


be distribution through the independent wholesaler and independent 
retailer. 
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Now, I cover in a good portion of my presentation here a point 
which I would like to point up just a little by this comment : 

That the chains are today, in fact, receiving a functional differential 
in the form of advertising allowances permitted and specifically pro- 
vided for in the Robinson-Patman Act. 

It isa functional differential which is not available to the the whole- 
saler and independent retailer because they cannot utilize it. They 
do no group advertising. ; 

I brought this out in the food investigation of the Roosevelt com 
mittee on Wednesday, and I would like to reemphasize it. 

There ought to be some way for the manufacturers to give the whole- 

salers something i in the place of this advertising allowance which the 
chainstore can use, the co- ops can use, but which, by virtue of the faet 
that there is no group advertising, the independent retailers just can- 
not use nor can the wholesalers who supply them use. 

We are asking no more in this functional differential than that the 
wholesalers be given something in return for the function which they 
perform, like the manufacturers give the chains in terms of adver- 
tising. 

Now, what would that something be? Well, one of them, and I only 
want to mention one—and that is the sales cost, the cost of the whole- 
saler’s salesmen going out and serving the independent retailer. 

It is a function which the manufacturers, in effect, perform for the 
chains, but which actually must be performed for the independent re- 
tailer by someone else, and that is the wholesaler. It amounts to any- 
where from 3 to 5 percent, which is approximately what the advertis- 
ing allowance cost. 

If we did not get anything for the wholesaler and independent re- 
tailer than that functionary cost, you see what it would mean by way 
of balancing the scale. 

I think with all due respect to the authors of the Robinson-Patman 
Act that they made a mistake when, in the conference, they were 
talked out of the functional differential. It was in the original draft, 
and it was taken out on a compromise basis. 

We would, frankly, like to see it put back in in some form which 
would enable the wholesaler to continue to perform his essential 
functions. 

We believe that the manufacturers realize the essentiality of main- 
taining the large number of retail outlets, and we believe—and I am 
reading from page 8—that they would readily grant the functional dif- 
ferential to the wholesaler, as is poy permitted under the law, ex- 
cept for the fear of pressures by the large mass buyers for com- 
perable prices. 

We believe that the only way, therefore, to insure that the whole- 

saler and independent retailer receive the functional differential in 

price which they need and should have is to require the manufacturer 
to show a differential in his prices where he sells both the wholesaler 
and retailer direct. 

That is, I think, pretty well stating my case. Thank you for the 
cpportunity. ; 

Mr. Rogers. Thank you, Mr. McMillan. We appreciate your being 
here. 
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(The prepared statement of Mr. MeMillan follows:) 


STATEMENT OF CLARENCE M. McMILLAN, EXECUTIVE SECRETARY, NATIONAL CANDY 
WHOLESALERS ASSOCIATION, INC., WASHINGTON, D.C. 


My name is Clarence M. MeMillan. I am executive secretary of the National 
Candy Wholesalers Association with headquarters in Washington, D.C. I am 
appea ring here in favor of functional differential for wholesalers. 

I represent an organization of approximately 800 wholesalers of candy located 
throughout the United States, Hawaii, and Puerto Rico. These and similar 
wholesalers throughout the country distribute more confectionery than any other 
type of distributor. According to the confectionery sales and distribution study 
of the U.S. Department of Commerce, these independent wholesalers distribute 
48 percent of all confectionery sold in this country. They distribute an even 
larger portion of certain types of confectionery. For example, they distribute 
60 percent of all candy bars, 60 percent of all general-line confectionery, 66 per- 
cent of all 5- and 10-cent candy specialties, and 75 percent of all penny candies. 
They also distribute a substantial amount of packaged and bulk candies. 

The wholesalers I represent are in favor of proposed legislation, such as H.R. 
927 by Congressman Rogers of Colorado, and similar bills by Congressman Dono- 
hue, of Massachusetts, Congressman Montoya, of New Mexico, and Congressman 
Osmers, of New Jersey. These bills are designed to amend the Robinson- 
Patman Act to require manufacturers who sell both to wholesalers and to the 
direct-buying retailers to grant a differential in price to the wholesaler. This 
differential in price should cover the expense which the wholesalers incur in 
performing the functions in distribution which are not performed by the direct- 
buying retailers. 

As we indicated in our testimony before this committee last year, such a 
differential is necessary in order to preserve the wholesaler-retailer system of 
distribution in this country. And the preservation of the wholesaler-retailer 
system is necessary in order to prevent monopoly, both at the retail level and at 
the manufacturer level. 

Let us see why this is true: 

There are certain functions of sales and distribution in getting the product 
from the manufacturer to the retailer which must be performed. These include 
the buying function, receiving of goods into the warehouse, storage of large sup- 
plies, selling, breaking bulk units, assembling the orders, delivering, extending 
credit, invoicing, and collecting. The chain retailer performs some of these 
functions. The wholesaler performs all of them and more. The good whole- 
saler also provides merchandising aids for his retailers, surveys market poten- 
tials for the manufacturer, displays merchandise, and services the display 
counters, builds window displays, and performs other selling and merchandising 
functions. 

The chain retailer performs a limited number of these functions. He buys, 
receives goods, warehouses, delivers, and provides some of the merchandising 
aids. However, many of the latter are performed by manufacturers’ detail 
crews employed to replace one of the functions performed or ordinarily per- 
formed by the wholesaler. The direct-buying retailer does not perform a whole- 
sale selling function, does not extend credit, does not invoice, and does not 
maintain the variety of goods which makes assembly of orders a problem and an 
expensive operation for the wholesaler. 

If it were not for the wholesaler performing the selling, credit extension, and 
other services, the manufacturer would have to try to do these things in order 
to supply the more than a million retail outlets of candy who cannot afford the 
variety and quantity to buy direct. If the manufacturer could perform these 
functions himself, he would have to include in his prices to the retailer the costs 
incurred. 

The fact is that few, if any, manufacturers could perform these functions of 
the wholesaler in serving the independent retailers. Therefore, if he recognizes 
the importance of these independent retail outlets to the distribution system in 
the country, then he should recognize the importance of granting a functional 
differential to the wholesaler whom he looks to for the performance of these 
functions. 

We repeat, it would be impossible for most of the 800 manufacturers of candy 
to perform these functions. You can more readily appreciate this when you 
think of all the types of small stores and establishments which the wholesaler 
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serves. They are too numerous to mention, but typical are the corner grocery, 
corner drugstore, cigar store, filling station, candy store, theater, hotel concession, 
restaurant, office building stand, roadside stand, tavern, and amusement park. 

Even if a few large manufacturers attempted it, they would have to establish 
their own wholesaler branches in order to serve these hundreds of thousands of 
retail outlets. And to do so, it would cost the manufacturer far more than any 
differential which the manufacturer would be required to grant to the independ- 
ent wholesaler for the performance of such functions. 

It is not possible, of course, for most manufacturers of candy and other con- 
fectionery to even contemplate such wholesale outlets of their own. Candy 
comes in such a large variety of kinds and different-priced units that no manu- 
facturer attempts to produce all types. Frequently a manufacturer will produce 
only one type of 5-cent bar, or nothing but penny goods or fancy packaged goods. 
These firms could not maintain their own wholesale distribution function. And 
if it were not for the wholesaler, there would have to be considerable reduction 
in the number of candy manufacturers. This would result in a trend toward 
monopoly in the manufacturing field. 

Likewise, if the wholesaler was not available to sell and service the more 
than a million independent retail outlets, these retail outlets would not be able 
to secure the merchandise which they need. 'The retailers would, therefore, not 
be able to stay in business, and this would tend to throw all of the business 
into the hands of the direct-buying retailers, such as the large chains who 
operate their own warehousing and buying organizations. 

These chainstores could not satisfactorily serve the public. Today there is 
only 1 chainstore for each 12 retail outlets in the country, according to the 
U.S. census of business. These chains are mostly in the food, drug, and variety 
fields. Chains in these fields do not operate stores except in the thickly popu- 
lated areas, and the public would be greatly inconvenienced if it had to depend 
upon the chainstore alone for its candy, cigarettes, and other items which are 
usually bought in small quantities and on impulse. 

Cooperative buying has helped some types of independent retailers to secure 
merchandise at prices comparable to the prices at which the chain competitors 
buy, particularly in the food and drug fields. But there are definite shortcomings 
in the cooperative buyilig setup as a source of retailer supplies. The main diffi- 
culty is that the wholesale selling function is eliminated by the cooperative. And 
when this is eliminated, it eliminates a large variety of merchandise which 
has to be sold to the retailer. It is well known that the chainstore and the 
cooperative buy only the highly advertised or so-called demand items. Since 
this type of advertising can be done only by the large manufacturers, the elim- 
ination of the buying function would reduce the number of manufacturers to 
a few large ones who could engage in mass advertising and promotional programs. 

In the food and drug fields where the cooperatives and chains have assnmed 
some of the warehousing functions of the wholesaler, the manufacturer has had 
to provide detail crews to service the display counters and render the merchan- 
dising aids which the wholesaler is prepared to render. The manufacturer 
renders this function for the chain and co-op retailers at extra cost to himself; 
yet, he does not grant a differential to the wholesaler who performs this function 
for the hundreds of thousands of small retailers. 

The wholesaler’s selling function, of course, varies between products and be- 
tween types of wholesalers. Some types of wholesalers do not maintain a sales 
organization. But in the case of the wholesale candy and tobacco distributors 
who maintain salesmen calling on the retail trade and delivering the merchan- 
dise either at the time of sale or subsequently, there is salary or commission 
equivalent to from 3 to 5 percent in sales cost. When I say from 3 to 5 percent, 
I refer to the amount of commission usually paid to salesmen for selling candy. 
Most wholesalers pay a different rate of commission on other types of merchan- 
dise which run into large dollar volume. But in the case of candy, a recent sur- 
vey by our association reveals that the cost of maintaining candy salesmen on 
the road ranges from 3 to 5 percent commission or equivalent. We repeat that 
this is a cost which the chains and cooperatives do not have. 

There are other costs for the manufacturer besides that of selling and serving 
the chains and cooperatives. I refer to the cooperative advertising function and 
the extension of credit. 

With respect to advertising, many manufacturers provide an advertising al- 
lowance of from 2 to 5 percent for use by the retailers in local newspapers and 
radio advertising. The chainstores and the cooperative grocers are able to bene- 
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fit from this advertising allowance because of the large number of retail units 
they control in a particular market. The wholesaler and his customer, the inde- 
pendent retailer, are deprived of this advertising allowance. Yet they perform 
a parallel function of bringing the merchandise to the attention of the consumer 
through multiple displays in every area in which the consumer finds himself, 
on a far broader basis than the chainstores. This is because of the greater 
number of retail outlets. 

The chain and cooperative are thus granted a discriminatory differential for 
the promotion of a manufacturer's product simply because the nature of the 
wholesaler and independent retailer does not permit them to utilize such adver- 
tising allowances in newspaper space. It would seem logical, therefore, that this 
one item alone would justify the functional differential which we're asking that 
the manufacturer be required to give to the wholesaler. 

Another vital service the wholesaler performs is the extension of credit. This 
service is essential to the survival of the independent retailer. Very few retail- 
ers pay cash for all the goods which they purchase. One estimate is that the 
retailer buys 93 percent of his goods on credit, averaging over 18 days. It is 
pointed out also that 97 percent of the small retailers enjoy no mercantile or 
commercial credit rating. Thus, the wholesaler must take a blind risk in ex- 
tending credit to these small retail firms. Despite his credit losses, he continues 
to extend such credit, and he saves the manufacturers from similar credit losses 
which would occur to them if the manufacturer were to sell these customers 
direct. 

We would like to add one more important reason for the maintenance of the 
wholesaler-retailer type of distribution in this country. It is, to maintain the 
right of any American to go in business for himself. Many of the successful 
entrepreneurs of this country started out in a small shop or retail store, serviced 
by the wholesale distributor. Most of the large chainstores’ founders were 
originally one-man operators, and it has been the heritage of the American 
people that a man has a right to go in business for himself, to succeed or fail 
Many of them do fail. But many of them succeed. And it is a fundamental of 
our free enterprise system that a man has a right to go into business for himself. 

We submit that if the tendency toward the large supermarkets continues, en- 
couraged by an advantage in price, this right will not be available to the Ameri- 
ean citizen. 

It is recognized that to build and stock a supermarket-type retail establish- 
ment today requires a capital of a half a million dollars or more. The growth 
of the supermarket has been encouraged by the advantages which the direct- 
buying retailers have had over the small independent retailers. Not only are 
they able to buy at prices lower than the independent retailer pays to the whole- 
saler, but in many cases their large mass buying power enables them to obtain 
illegal discriminatory prices, even lower than those which the wholesaler pays. 
Since the dismissal of the automatic canteen case and the weakening of the 
Robinson-Patman Act by the loophole revealed in the Standard Oil of Indiana 
decision regarding “good faith,” the discriminatory pricing practices of suppliers 
have grown steadily worse in many fields. 

It is unreasonable to expect that the independent retailer can compete with 
the retail prices of the chainstore when his supplier, the wholesaler, is charged 
the same price as the chainstore; yet, the wholesaler has to perform functions 
in servicing the independent retailer which the chainstore does not have to 
render. Thus the chainstore can in Many ways undersell the independent re- 
tailer and make it more difficult for the individual who wants to go into the 
retail business for himself to succeed. 

We submit again that the function of wholesaling must be performed by some- 
one for the benefit of the retailer, and in the case of the large mass buyer, some 
of these functions are performed by the manufacturers. However, the manu- 
facturer cannot perform them for the independent retailer. Yet, the manu- 
facturer does not make an allowance to the wholesaler when the wholesaler 
performs these functions for him. He should be required by law to do so if his 
failure to do so would destroy competition or tend to create a monopoly. 

We need the many independent retail outlets to properly serve the economy of 
our country. In the distribution of confectionery they are essential to the 
maintenance of a large volume of sales. A Du Pont survey has shown that 83 
percent of candy is sold on impulse. Thus, the larger number of retail outlets 
in which candy is found—the larger is the potential sale. 

43398—59——11 
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We believe that the manufacturers realize the essentiality of maintaining 
the large number of retail outlets, and we believe that they would readily grant 
the functional differential to the wholesaler, as is already permitted under the 
law, except for the fear of pressures by the large mass buyers for comparable 
prices. We believe that the only way, therefore, to insure that the wholesaler 
and independent retailer receive the functional differential in price which they 
need and should have is to require the manufacturer to show such a differential 
in his prices where he sells both the wholesaler and the retailer direct. 

If the chainstores could supply all of the retail outlets the confectionery 
manufacturer needs for the distribution of his merchandise, it would not be 
necessary to sell the wholesaler at all. However, I am sure that he would no 
more be willing to give up the wholesale-independent retail distribution of his 
products than he would the chain distribution. Yet, he cannot have his cake 
and eat it too. He must face the fact that he must either perform the fune- 
tions which the wholesaler performs in serving the independent retail outlets, 
or he must grant a differential making it possible for the wholesaler to perform 
these functions and do so at a price which will enable the independent retailer 
to compete with the chain retailers. 

We therefore appeal to this committee to act favorably on this functional 
differential legislation. 


Mr. Rocers. We will insert in the record at this point the statement 
of Charles G. Koopman, manager, Supply Distributors Corp., Boston, 
Mass. 

(The prepared statement of Mr. Koopman follows :) 


STATEMENT BY CHARLES G. KoopMAN, MANAGER, Suppry Distrisutors Corp,, 
Boston, MASss. 


My name is Charles G. Koopman. I am manager of the Supply Distributors 
Corp., Boston, Mass. 

My association, the Air Conditioning & Refrigeration Wholesalers Association, 
Columbus, Ohio, has requested that I, as their President, appear before this 
honorable body in order to record our membership’s unanimous support of the 
legislation presently under this committee’s consideration 

These bills (Nos. H.R. 848, H.R. 927, H.R. 2788, H.R. 2868, and H.R. 4530) 
amending the Robinson-Patman Act, to provide for a mandatory functional dis- 
count, are essential, we feel, in order to eliminate pricing inequities which pres 
ently act as a destructive force within our industry. Toward the end that our par- 
ticular problem might be correctly recorded, it is probably best to outline, at 
the very beginning, the manner in which our industry operates, and in this way, 
illustrate a situation which can only be corrected by passage of an appropriate 
amendment to the Robinson-Patman Act. 

The air-conditioning and refrigeration industry, manufactures, sells, and dis- 
tributes two basic types of products of common usage. In the one instance, the 
consumer is able to go to his retail store and purchase a variety of appliances, 
which, when delivered to his home, are positioned in an appropriate place and 
simply plugged into standard electric supply outlets. Items in this category in- 
elude household refrigerators, freezers, air-conditioners, and several other prod- 
ucts of similar nature. 

At the commercial level, similar packaged or self-contained units of this type 
of equipment are sold to industrial users and business concerns. This category 
of appliances includes large reach-in refrigerators, such as are found in restaur- 
ants and diners, air conditioners from 3 to 7% horsepower in size, ice-cube makers, 
refrigerated display cases, freezers, and many other refrigerated store and com- 
mercial fixtures. 

A wholesale distributor of refrigeration products, such as the company I repre- 
sent, has, as its customers, those refrigeration sales and service businesses com- 
monly engaged in selling and servicing the needs of the ultimate user of the 
refrigeration equipment previously itemized. 

With this as a background, it is now possible to examine and understand 
the sepcific problem confronting the members of the Air Conditioning & Refrigera- 
tion Wholesalers Assoication. Our problem is best depicted through the use of 
the following hypothetical illustration : 

Let us assume an original equipment manufacturer of display cases has chosen 
as a distributor, one of our customers. This is very desirable, for we do not 
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normally engage in the sale of suchitems. This display case manufacturer will 
build, during the year, 5,000 cases to sell through his distributors. In each 
manufactured display case, the display case manufacturer will buy from another 
manufacturer, an expansion valve to install in each of the cases. And this is 
where the problem arises: He buys 10,000 expansion valves at a price consider- 
ably lower than the cost to us of the same product from the same manufacturer, 
and resells 5,000 of these valves to his distributors at a profit. He uses these 
valves as a selling tool, for his distributor uses many of these valves in his 
other refrigeration work. 

Inasmuch as the display case manufacturer’s cost is lower than the whole- 
salers, his resale price is lower than the wholesalers and he still realizes a 
fair profit. In many instances, display case manufacturers sell very close to 
their cost, offering this better price as an inducement for distributors to purchase 
display cases from them. 

Of course, the normal channel for the sale of the expansion valves to the 
distributor-contractor, is through the wholesaler. But, inasmuch as the whole- 
saler’s cost is above the display case manufacturer’s, the wholesaler’s cause 
is utterly hopeless. 

I have only mentioned one item to illustrate my example, but I could just 
as easily have gone on and used ali of the many varied items of refrigeration 
equipment that are required to complete the product. Just to name a few: 
the cooling units, the cooling coil, copper tubing, refrigerant dryers, tempera- 
ture controls and other special devices depending on the particular fixtures. 
It is not at all uncommon for original equipment manufacturers to supply their 
distributors with items which they have purchased at prices available to them 
as an original equipment manufacturer, even though these items are not used 
in the manufacture of his own product. In these sales, he is, without question, 
acting as a wholesaler, but because of an inequitable condition that the legis- 
lation we support would correct, he buys at a price lower than other whole- 
salers may secure. It is also quite common for these original equipment manu- 
facturers to solicit the business of contractors for items purchased from other 
manufacturers, even though these products are normally available through 
refrigeration wholesalers. Their sales process, in this case, is clearly of a 
wholesale nature, but they nevertheless secure the preferential pricing I have 
referred to. 

I would call attention to the fact that this way of doing business has been 
held in the Champion Spark Plug case to be illegal, since it is not the character 
of purchasing that determines the class of entitlement, but rather the character 
of selling which marks the wholesaler. 

This committee has the opportunity to enact legislation which will go a long 
way toward preserving free enterprise and the role of the small businessman 
in Our economic community. 

It is with a great concern, therefore, that we ask your favorable consideration 
of H.R. 848, H.R. 927, H.R. 2788, H.R. 2868, and H.R. 4530. 


Mr. Rocers. That concludes our list of witnesses, and the committee 
will now stand adjourned. 

(Whereupon, at 3:50 p.m. the committee adjourned, subject to call 
of the Chair.) 

(Subsequently the following statements were received :) 


MANUFACTURING CHEMISTS’ ASSOCIATION, INC., 
Washington, D.C., July 9, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, House of 
Representatives, Washington, D.C. 

DEAR Mr. CHAIRMAN: On behalf of the Manufacturing Chemists’ Association, 
I am submitting this letter to your subcommittee to express the chemical manu- 
facturing industry’s opposition to the so-called functional discount bills (H.R. 
848, H.R. 927, H.R. 2788, H.R. 2868, and H.R. 4530), which are now being con- 
sidered by your subcommittee. I should appreciate your making this letter a 
part of the record of the subcommittee’s hearings on these bills. 

The Manufacturing Chemists’ Association, Inc., which was established in 
1872, is the only general trade association of chemical manufacturers in the 
United States. It has more than 170 members who account for more than 90 
percent of the production capacity of the U.S. chemical industry. The size of 
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these members and the products they make are as varied as chemistry itself 
and many of the members come under the generally acepted category of small 
busines, 

The members of this association are manufacturing sellers, as distinct from 
merchant sellers of chemicals manufactured by others. The manufacturer- 
seller has the principal responsibility for getting his chemical products into the 
hands of the ultimate user or consumer—who may be an industrial consumer 
using them in the manufacture of other products or an individual consumer who 
uses up the product without further processing or resale. 

Last year this association expressed to your subcommittee its opposition to 
H.R. 10304, a bill similar in intent to the current functional discount bills, and 
our statement setting forth the reasons for our opposition was incorporated into 
the record of the hearings on that bill.’ 

The objections which we had to H.R. 10304 are equally applicable to the 
functional discount bills now before your subcommittee. 

Although the language of the new bills appears to be more restricted than 
that in the old one, the new version would still circumscribe the consumers’ 
freedom whether the services of middlemen are worth what has to be paid for 
these services. The new version, like the old, would tend to subsidize middle- 
men where they are not economically justified, adding to costs to consumers, or 
tend to eliminate middlemen altogether, because of the law’s imposition upon 
manufacturers of risks and burdens which are unacceptable. 

Many manufacturers of chemicals, as we pointed out last year, choose to em- 
ploy a system of functional discounts in the distribution of a given product 
because they find it well adapted to the available distributive pattern. Many 
others, for good business reasons, choose not to employ a system of functional 
discounts, regardless of the function or functions the buyer performs. Most 
chemical manufacturers who produce a variety of chemicals, and that is char- 
acteristic of the industry, may choose to employ a system of functional discounts 
in the distribution of one product and a single-price system in the sale of an- 
other product. 

The legislation now before you, like last year’s proposal, apparently assumes 
that a seller’s system of distributing his products includes only wholesalers or 
retailers, and that where a purchaser performs both wholesale and retail, or 
other functions, the allocation of varying discounts is feasible and even easy. 
Neither assumption is true in the chemical industry. The distribution of liter- 
ally thousands of different chemical end products is necessarily so varied and 
flexible as to make all but impossible the kind of administration which would 
be required by the proposed legislation, 

This association believes that so-called functional discount legislation, no 
matter how well intentioned and how wisely administered, would constitute an 
ineffective and yet a damaigng interference with our Nation’s price and distribu- 
tion mechanism. For this reason, we respectfully urge that your committee not 
report favorably H.R. 848, H.R. 927, H.R. 2788, H.R. 2868, or H.R. 4530 

Sincerely yours, 
J. BE. Hutt. 


STATEMENT OF THE NATIONAL ASSOCIATION OF MANUFACTURERS RELATIVE TO 
MANDATORY FUNCTIONAL DISCOUNTS 


This statement is submitted on behalf of the National Association of Manu- 
facturers, a voluntary membership organization of some 20,000 members repre- 
senting companies from every field of American industry, of all sizes and from 
every geographical section of the Nation. Since the proposals under discussion 
before this subcommittee of the Congress are represented as favoring small 
businesses, we believe it pertinent and significant to point out that our associ- 
ation is 80 percent or more comprised of small firms, employing fewer than 500 
employees and that, in fact, nearly one-fourth of our members employ fewer 
than 50 employees, ranging down to the smallest companies of 1, 2, or a half- 
dozen employees. Further, our membership includes both wholesalers and 
retailers who participate in the framing of our policies. These bills, therefore, 
are of direct concern to all our members. 

The bills listed above, we find, represent efforts to correct numerous deficien- 
cies and errors in draftsmanship of similar bills considered by the subcommittee 


1 House Antitrust Subcommittee headings, 85th Cong., 2d sess., July 16 and 17, 1958, on 
H.R. 10304, ete., pp. 153-155. 
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in 1958, but still carry on, nonetheless, the fundamental philosophy of special 
interest legislation, seeking to protect the market position of a specific group of 
businessmen at the expense both of other business groups and of the consuming 
public. 

The key section of the bills, with certain new language italicized for later 
identification, amending section 2(a) of the Clayton Act as amended by the 
Robinson-Patman Act, states: 

“That where the seller restricts the functional classes or the number of persons 
in each functional class to whom he sells his commodity or commodities on a 
direct basis, the terms ‘discriminate in price’ and ‘discrimination as used in this 
section shall be deemed to include the failure to impose in good faith reasonably 
adequate differentials as between purchasers based solely upon whether they 
purchase for resale to wholesalers, to retailers, to consumers or for use or resale 
in connection with further operations, manufacture or processing, which differ- 
entials shall be in an amount reasonably calculated to enable the customers of 
the functional class entitled to the differential to compete with members of the 
customers’ functional class who purchase directly from the seller ; for the purpose 
of establishing the differential aforesaid, the character of the selling of the pur- 
chasers, not the buying, shall determine the functional class, and any purchaser 
who resells in more than one capacity shall, irrespective of quantity purchased, 
be classified on the basis of the proportion of commodities resold to each type 
of customer.” 

OBVIOUS EFFECTS UPON COMMERCE 


We shall not repeat here all the palpable impracticalities of the bills as pointed 
out in our earlier testimony except to summarize that, if the proposals were to 
become law : 

Manufacturers would be prohibited from granting their historical discounts 
based on cost savings for large volume purchases by department stores, chain 
stores, mail-order firms, mass retailers, and large industrial or other institutional 
consumers ; they would be forced to abandon one-price sales policies under which 
many thousands have operated for years; many would be compelled to set up 
two-price schedules which may be different for each customer and may change 
from month to month or even order by order. 

Wholesalerrs who sell both at wholesale and retail, or who operate retail out- 
lets, or who may sell to industrial farms or other large consumers, would lose 
normal discounts on the retail portions of their sales and be driven to demand 
higher prices across the board. Indeed, wholesalers may become the chief vic- 
tims of the law, for manufacturers, seeking to avoid a fantastically complicated 
system of discounts, may be expected to bypass them completely and concen- 
trate their sales more and more on large retailers and consumers. 

Retailers such as conventional department stores, chain stores, discount houses 
and mail-order firms would be deprived of their quantity discounts, regardless 
of their capital investment, employees and other facilities utilized in handling 
bulk shipments, and likewise would be forced to charge higher prices to the con- 
sumer. 

Consumers whether industrial firms, public institutions or individual shoppers 
would pay higher prices on all purchases from any wholesaler, or any retailer, 
who would be deprived of his customary discount by operation of the law. 

A year ago, our association, along with other manufacturing groups, and rep- 
resentatives of both wholesalers and retailers, also advised the subcommittee of 
the disruption any such proposal would spread throughout the domestic market- 
ing system, and of the economic fallacies and legal conflicts inherent in the 
previous bills. We concluded then that the bills were beyond repair by any 
amendments, and we now, after examination of the amended versions, reaffirm 
that the entire approach is incapable of operation, utterly foreign to the tradi- 
tionally free American market system and contrary to basic Clayton Act prin- 
ciples. 

While the Clayton Act makes unlawful certain price discriminations resulting 
in injury to competition, it specifically recognizes other price differentials which 
reflect legitimate business economy. Thus, section 2(a) of the Clayton Act, as 
amended, provides for differences in cost of manufacturer, sales or delivery re- 
sulting from differing methods or quantities in which commedities are sold or 
delivered. The proposed requirement that a price differential be established, 
based solely upon the functional capacities of purchasers, would negate the right 
of a seller to establish cost justified differentials between purchasers acting in 
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different functional capacities and would thus be inconsistent with one of the 
basie principles of the Clayton Act. Under present law, a seller may adopt a 
uniform pricing system as one sure method of avoiding possible violation of the 
anti-price-discrimination law. On the other hand, he may choose to classify his 
customers on the basis of their functional operations. Under present law, how- 
ever,.a seller adopting functional discounts must bear the burden of justification 
of the price differential by the same standards that apply to any other price dis- 
crimination. This insures that classificattion of customers will conform to their 
actual functional operations. These bills would ignore the traditional standards 
by which price discriminations have been judged and impose mandatory dsicrimi- 
nation which, in our opinion, would virtually eliminate competition at the whole- 
sale level. It would be difficult to conceive a proposal more diametrically op- 
posed to our traditional antitrust policy of fostering competition. 

To be blunt, these proposals call for outright subsidies to wholesalers, to be 
paid by either the manufacturer or the consumer, or both. They are predicated 
on the fallacious idea that wholesalers as a group perform services greater than 
other large-volume buyers and that each individual wholesaler has an ordained 
right to stay in business even though he may be unable to deliver goods to the 
publie as efficiently as his competitor. They are predicated upon further con- 
fusion between the function of wholesaling—the supplying of risk capital, the 
breaking of bulk, the warehousing, transportation, control of inventories, and 
the like—and the agency which performs all those functions on behalf of the 
manufacturer. 

To the contrary, the function—not the agent—deserves a reward for assuming 
such services in the form of a discount, and where this function is performed 
by those who buy in equal volume, whether they may be department stores, 
chainstores, industrial assemblers and fabricators, or hospitals and universities, 
they have earned the discount reward. 

It should be of significance to the committee that all those agencies of the 
Federal Government who are responsible for administration of business regula- 
tions, or concern themselves with business affairs, are equally opposed to these 
measures. These include the Department of Commerce, the Small Business 
Administration, the Federal Trade Commission, and the Department of Justice, 
who find the proposed law either impossible to administer, injurious to the 
economy or in conflict with existing principles of both our constitutional and 
antitrust laws. 

WHOLESALING SHOWS NO DECLINE 


Before examining the revised bills, we should like also to comment upon one 
particular theme that seems to run through the testimony of the proponents. 
This is, that wholesalers cannot exist without favored treatment and that they 
are being driven out of business by operation of a law which denies them 
special price concessions. This also was expressed by at least one sponsor of 
the 1958 measures, Representative Donohue, who testified that “ * * * a great 
segment of American business will inevitably cease to exist through the present 
operation of the Robinson-Patman Act.” 

Subsequently, the chairman of the subcommittee inquired of the then general 
counsel for the Federal Trade Commission concerning the state of the whole 
sale industry. 3ecause the facts were not then at hand, it might be well for 
the subcommittee members at this time to examine the premise. Our own 
findings indicate that—far from facing any such crisis—the wholesale industry 
in general may be in an excellent state of health indeed. As for business 
failures, the record fails to show any disturbing trend toward liquidation of this 
important segment of commerce over the past 8 years. In 1950 the bankruptcy 
rate as compiled by Dun & Bradstreet, Inc., the official source of such informa- 
tion, was 0.38 percent. In the ensuing 3 years, the rate of failures declined 
several points; the next 4 years it stabilized between 0.39 and 0.40—an almost 
imperceptible change—and in 1958 rose by a modest five one-hundredths of 1 
percent. All this is hardly evidence of a general crisis in the trade. 

Although we would not contend that comparisons with other segments of the 
economy are entirely satisfactory—because of varying causes and effects—it 
should be noted that the bankruptcy rate for wholesalers last year was only 
half that of manufacturing (0.8 percent) and about the same as for retailers 
(0.4 percent). 

Further evidence of the continued attractiveness of the wholesale business 
as a trade appears in the record of new entries into the field. Here we find 
that 23,500 new wholesalers opened for business in 1958 (as against 1,431 
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failures), or some 2,000 more than in 1950. In fact, the number of new busi- 
nesses opening each year has remained fairly constant, ranging between 20,000 
and 24,000 for the past 8 years. 

Finally, we invite the committee’s attention to the sales record of the whole- 
sale trade, as reported by the Department of Commerce. If wholesaling is 
indeed a dying segment of our economy, it does not appear in the record, for 
we find that during the past 10 years sales for the entire industry have risen 
48 percent, which is at almost the precise rate as sales for the manufacturing 
segment. If we take the record of the merchant wholesalers alone—who are 
most intimately concerned with this legislation—we find an increase of 51 per- 
cent. Far from being destroyed by the operation of the Robinson-Patman Act, 
the merchant wholesaling business is growing at a no less rapid rate than that 
of the manufacturers, a certain indication that manufacturers are relying upon 
them to as great an extent as a decade ago. 

The facts are: 


Annual sales 





ssiiaiaiiiaieauniaiiattinteiaae ne _| Percent 
| gain 
1948 1958 
All wholesalers sob joutdmmenabe . ...--| $90,000, 000,000 | $133, 200, 000, 000 48.0 
Merchant wholesalers................cs<.c0---- ...--| 76, 533, 000, 000 115, 561, 000, 000 51.0 
PIII nc ceniain cannes aiinaabignaliniads ....-| 211, 600,000,000 | 314, 600, 000, 000 48.7 





Thus, even the background setting in which proponents seek to lay their 
case for special treatment—quite apart from either the principle or the practi- 
cability of the proposed solution—cannot be defended successfully. 


NEW LANGUAGE DEFECTIVE 


At the 1958 hearings, numerous witnesses pointed out to this subcommittee 
the many defects of the proposals, both as to draftsmanship and principle. 

We commend again to the committee’s attention the statement of Mr. Earl 
Kintner, now Chairman of the Federal Trade Commission, who, when queried 
by your chairman as to whether appropriate revision of the bills could be made, 
responded, “Yes, sir. I would doubt the wisdom of such a requirement in the 
law, and I think that it might likewise have serious constitutional problems 
inherent in it.” Mr. Kintner, while also testifying that the bill as drafted 
might not regiment the economy, added, “But if you draft it in such a fashion 
that it really has meaning, I think you might yet into regimentation.” 

Examining now the efforts of the proponents to meet the numerous fallacies of 
the previous bills, we find the new language retains the worst of the old bills, 
and adds more imponderables and outright absurdities. 

1. The new bills (excepting H.R. 2528, which is identical to the 1958 meas- 
ures) now would apply mandatory discounts to any seller who restricts the 
number of wholesale, retail, or consumer accounts to whom he wishes to sell. 
In other words, if the seller is willing to sell to every buyer in every “func- 
tional class”’ the mandatory functional discount provision would not apply. 

The amended language apparently seeks to accommodate the arguments of 
certain proponents of these bills to the effect that only where a manufacturer 
is willing to sell to any and all purchasers is a uniform price system consistent 
with the Robinson-Patman Act. Such an argument is without force. From 
the earliest application of the act by the Federal Trade Commission in 1937, 
uniform pricing has been held to be nondiscriminatory pricing (FTC v. Bird € 
Son, Inc., 25 FTC 548). The right of a seller to choose his own customers is 
likewise specifically recognized by the act itself. Thus the new language of 
this provision is even more at odds with long established antitrust principles 
than was the earlier version. Furthermore, the apparent option offered to the 
seller either to sell to all comers or impose functional discounts is entirely il- 
lusory. This would require a seller to do business on a public utility basis, re- 
gardless of a buyer's credit standing, his business practices, his promotional 
efforts or other factors normally taken into account by a supplier determining 
the desirability of an outlet for his product. There are very few companies or 
lines of industry in which the producer does not exercise some judgment over 
his choice of distributors or dealers for any one of a hundred business admin- 
istrative or purely personal reasons. 
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2. The new bills introduce the “good faith” concept in stating that discrimina- 
tion shall include “the failure to impose, in good faith, reasonably adequate 
differentials, etc.” This appears to be an absurdity. Is it possible to fail to do 
something in good faith? Or, if the seller imposed the mandatory discounts as 
prescribed by law, but did not do it in good faith would he still be in violation 
of the law? How? 

The bills themselves constitute an attack upon the good faith defense of the 
Robinson-Patman Act, for if the manufacturer were to grant a price reduction 
‘to a retailer to retain him as a direct customer he may be charged with price 
discrimination by any wholesaler who may feel the price differential was not 
reasonably adequate, as the bills require. It is obvious that this suggested new 
amendment cannot live side by side with the good faith defense of the Robinson- 
Patman Act. 

3. The new phrase “reasonably adequate differentials” is evidently in response 
to criticism that the earlier bills failed to set up any criteria as to the amount 
of discount which must be granted the wholesaler over the direct-buying retailer 
or consumer. This poor effort not only invites into the Robinson-Patman Act 
a new welter of confusion over definition of what may be reasonably adequate, 
but opens the door for a mechanism for fixing prices all the way down to the con- 
sumer. Clearly, if the manufacturer is to be responsible for determining a 
reasonably adequate discount for a wholesaler (either as compared to his direct- 
buying retailers and consumers or as between the varying quantities which an 
integrated wholesaler may sell to retailers or consumers) he must uncover some 
intimate knowledge of the operations of that wholesaler, the wholesaler’s cus- 
tomers and his own customers as well. This would include information on the 
resale prices of the wholesaler, and of the retailers involved. This would lead 
inevitably to an appraisal of the profits of the wholesaler and all the retailers, 
for somewhere along the line the manufacturer must equip himself to demon- 
strate that his price differential is reasonably adequate to maintain that whole 
saler, or to defend himself should the wholesaler or the Government conclude 
that it was not. 

In any controversy as to whether a discount is reasonably adequate, the Fed- 
eral Trade Commission would also be required to investigate both the wholesale 
and retail level of the distributive process, make cost studies, and in the final 
analysis, determine a fair margin of profit. Thus Chairman Kintner, of the 
Trade Commission, when he testified on these bills on June 25, 1959, stated that 
“the Commission would operate as a price-fixing agency” and would be faced 
with the necessity of determining appropriate profit margins either on a situ- 
ation by situation basis or for entire industries. “This,” said Mr. Kintner, 
“would bring about the complete elimination of price competition at the whole- 
sale level and be utterly inconsistent with our free competitive system and with 
the basic principles of our antitrust laws.” 

4. In attempting to define the amount of differentials, the bills contain new 
language (obviously inserted to correct the fatal failure of the 1958 bills to 
specify whether wholesalers or retailers should receive the most favored treat- 
ment) stating “* * * which differentials shall be in an amount reasonably cal- 
culated to enable the customers of the functional class entitled to the differen- 
tial to compete with members of the customers’ functional class who purchase 
directly from the seller * * *.” 

Such language, again, clearly commands the manufacturer to intrude into the 
selling practices of his customers: for intrude he must if he is made responsible 
for determining the discount needed to enable that customer to compete with 
other wholesalers, or other retailers. 

The impracticalities and legal uncertainties of this approach were clearly 
stated by Mr. Robert A. Bicks, Acting Assistant Attorney General, Antitrust 
Division, in his testimony on these bills on June 25, 1959. He pointed out that 
the adequacy of a given discount would depend primarily upon the cost and ef- 
ficiency of the wholesaler’s operation and might well differ from wholesaler to 
wholesaler. Thus, a supplier’s compliance would be largely beyond his own 
control. If he attempted to exercise some measure of control by imposing 
different discounts as between different wholesalers, based on the efficiency of 
their operations, he might find him self in violation of the antiprice discrimination 
provisions of the act while attempting to comply with the mandatory price dis- 
crimination provisions. On the other hand, if he attempts to control the costs 
or prices of his customers, he runs serious risks of violating the Sherman Act, 
as vertical price fixing conspiracies are considered illegal per se. 
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These difficulties also were clearly foreseen by the Attorney General’s National 
Committee To Study the Antitrust Laws when in 1955, after a 2-year study, it 
reported : 

“In the committee’s view, imposing on any dual supplier a legal responsibility 
for the resale policies and prices of his independent distributors contradicts 
basic antitrust policies. Resale-price fixing is incompatible with the tenets of 
a free and competitive economy. What is more, the arrangements necessary for 
policing, detecting, and reporting price cutters may be illegal even apart from 
the resale-price agreement itself. And even short of such arrangements, a con- 
scious adherence in a supplier’s sales to retail customers to the price quotations 
by independent competing distributors is hardly feasible as a matter of business 
operation, or safe as a matter of law. A seller does not readily surrender to his 
distributors the right to price his own goods in the market. And collaboration 
in pricing between supplier and distributor runs serious risks of illegality under 
the Sherman Act. The net result of these economic and legal pressures is an in- 
centive to avoid legal complications by discontinuance of sales to intermediate 
marketers entirely, thereby stifling the stimulus to vigorous competition that 
aggressive distributors may supply.” 

5. The redrafted closing clause “* * * any purchaser who resells in more than 
one capacity shall, irrespective of quantity purchased, be classified on the basis 
of the proportion of commodities resold to each type of customer” is a further 
tightening of the 1958 bills which classified buyers as wholesalers only as to goods 
resold to customers “not owned and controlled” by them. Removal of this latter 
qualification makes no change in actual practice; every integrated wholesaler 
still would be ineligible for a normal discount on any fraction of his purchase 
which he may ultimately sell to consumers either through his own outlets or to 
consumers, 

Again, such a provision would bring the manufacturer into still more aspects 
of his customer's private affairs. He would become responsible for acquiring 
knowledge of the ultimate disposition of all his sales; for maintaining surveil- 
lance of his wholesale customers’ selling practices; of ascertaining the trade 
accounts of such customers; of determining the nature of the business of each 
of these accounts. Such a provision could apply only in an imaginary world of 
marketing, for the financial, moral, economic, and legal burdens which the seller 
would bear, and problems he would be obliged to solve, would require more space 
to detail than can be allotted here. 

We ask the committee at this time to note our belief that proposals such as 
this are but a phase of a general, grand assault upon the growing efficiency of 
our distribution system. In particular, this provision strikes hard at our so- 
called dual distribution methods. Dual distribution has been attacked in other 
legislative proposals for divorcement of certain manufacturers from their retail 
outlets. It is being attacked currently before other committees of Congress in 
investigations in regard to the selling of automobile tires by manufacturers in 
that industry. It is being attacked through legislative bills which would prohibit 
a manufacturer from selling his goods either through his own outlets, or directly 
to consumers, at prices lower than those charged in other retail outlets. 

But dual distribution cannot be destroyed without destroying the right of a 
manufacturer to sell or deliver his products to the consumer in the most ef- 
ficient manner, and the lowest cost, within his power. Prohibit the manu- 
facturer from selling his own product, and at lowest price, and you deny to the 
consumer the benefits of technological progress. Prohibit the manufacturer 
from selling his own product and you deny the right of American citizens to 
enter the business of their choice. Prohibit this, and you also are adopting a 
law which will compel the maker of a product to sell his property through a 
channel and not of his own choosing, but of the choosing of the Federal Gov- 
ernment. 

The courts have spoken heretofore on this general point. In the case of 
Chicago Sugar Co. v. American Sugar Refining Co. (176 F. 2d 1 (1949) ), it was 
stated : 

“There is nothing in the [Robinson-Patman] act that prevents a seller of a 
commodity from eliminating middlemen from its distribution system and sell- 
ing its commodity directly to consumers if it wishes to do so; and if it chooses 
it may distribute a part of its commodity direct and a part through wholesale 
distribution.” 

Again, the Attorney General’s National Committee recognized the gnomaly 
of such proposals as contained specifically in these bills : 
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“In our view, to relate discounts or prices solely to the purchaser’s resale ac- 
tivities without recognition of his buying functions thwarts competition and 
efficiency in marketing. It compels affirmative discrimination against a sub- 
stantial class of distributors, and hence serves as a penalty on integration. If 
a businessman actually fulfills the wholesale function by relieving his suppliers 
of risk, storage, transportation, administration, etc., his performance, his capital 
investment, and the savings to his suppliers, are unaffected by whether he also 
performs the retailing function, or any number of other functions. A legal rule 
disqualifying him from discounts recognizing wholesaling functions actually 
performed compels him to render these functions free of charge. The value of 
the service is pocketed by the seller who did not earn it. Such a rule proclaims 
as a matter of law that the integrated wholesaler-retailer cannot possibly 
perform the wholesaling function; it forbids the matter to be put to proof. 

“Consequently, the integrated wholesaler-retailer who forfeits the reward for 
wholesaling services actually performed is thereby deprived of at least part of 
the value of his investment in the wholesaling facilities which he operates. 
Secondly, there is unequal treatment as between the integrated distributor and 
the integrated business concern generally. The Supreme Court has repeatedly 
declined to condemn vertical integration as such under the Sherman Act. On 
the other hand, the Court has invalidated as a clearly unreasonable restraint of 
trade a concerted arrangement for depriving integrated distributors of func- 
tional discounts. No consideration of public policy recommends different prices 
for distributor-buyers according to the degree of their integration. 

“On the contrary, such a rule prevents the free play of competitive forces, 
Whether distributive efficiency would be fostered by nonintegration, symmetri- 
cal integration, or scrambled functions, or some amalgam of all three, should 
not be determined by the Federal Trade Commission but by the competitive 
market. Since aggressive competition among various organized marketing units 
is essential to generate the pressures toward eliminating waste and better 
serving the consumer, no distributive pattern should be favored or prejudiced 
by law.” 

Members of the National Association of Manufacturers endorse these free 
market views. Our distribution system is not yet as efficient as it may be, but 
the diverse modes which characterize the American market represent the efforts 
of each line of commerce to find the easiest and most economical channel through 
which its goods may flow to the consumer. The proposals before the committee 
are a reactionary effort to thwart and repeal our progress toward distribution 
efficiency. They would work at cross-purposes with our antitrust concepts, as 
they have been developed over the years. We believe that any legislation, how- 
ever phrased, which attempts to mediate as between the various conflicting 
interests of competitive distributors, is bound to impair the long-term interests 
of the public in the benefits of free competition and is contrary to the basic 
antitrust policy of our land. 

Under the law as envisioned by these bills, a manufacturer may be found 
guilty of violating the law, and may be fined and sued: 

For the acts of his customer in reselling to consumers any goods pur- 
chased at wholesale even without the knowledge of the manufacturer. 

For failing to guarantee a wholesaler a large enough profit to keep him 
in business. 

For failing to keep continuously informed as to what happens to his 
product after he sells it; to whom the wholesalers sell it, and at what price, 
and at what profits. 

For failing to keep informed of the profit position of the retailers who 
are customers of his wholesalers. 

This list could be extended, not only as to the manufacturer, but as to the 
wholesalers themselves, for purchasers under the Robinson-Patman Act have 
responsibility for refraining from inducing illegal discriminations. 

In sum, we believe these bills have so many impracticalities and inconsisten- 
cies that, if enacted, they will bewilder businessman and lawyer alike, and ren- 
der the law subject to well-deserved ridicule. That some wholesalers, in some 
product lines, may be suffering as a result of the changes which continuously 
bring improvements to society cannot be denied. This does not warrant resist- 
ance to such changes. There is no place in a dynamic, private economy for fav- 
ored treatment to any entrenched individual firm, or group of firms. Congress 
should not, by legislation, perpetuate inefficiencies, wherever they exist, by bur- 
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dening the entire business community with unworkable subsidies for the benefit 
of an entrenched few. 

We believe that the basic principle in section 2(a) of the Clayton Act which 
permits buyers, regardless of class, to receive lower prices which can be cost 
justified by profit savings in the cost of distribution, is a sound principle which 
encourages competitive and nonrigid pricing. The philosophy of these bills is 
fundamentally inconsistent with that underlying principle of the Clayton Act. 
We suggest that the committee reject such a philosophy in its entirely and 
pot report favorably on any of the bills before it. 


STATEMENT OF COOPERATIVE Foop DISTRIBUTORS OF AMERICA IN OPPOSITION TO 
PROPOSED LEGISLATION Havinac To Do WitTH MANDATORY FUNCTIONAL DIs- 
COUNTS 


Cooperative Food Distributors of America is a trade association, represent- 
ing approximately 27,000 small-business retailers who sell direct to the public. 
These retailers are the sole owners of 105 wholesale warehouses or units, known 
as retailer-owned wholesale grocery companies. While our yearly sales of 
dry groceries are in excess of $7 billion, nevertheless we are small business, 
that is, 27,000 small business organizations. Through our 105 wholesale houses 
we perform exactly the same function as any wholesale grocery, with one ex- 
ception. We are not in business to make a profit in our wholesaling functions. 
We are in business to get the benefit of mass purchasing power for our indi- 
vidual retailer members and the consuming public. : 

By a detailed study of the proposed legislation, and by the unanimous action 
of our legislative committee, we find it necessary to oppose the above measures 
and any other of a similar nature. 

We do not honestly believe that the proposed legislation would accomplish the 
desired objective of the Congressmen, but in all probability would bring injury 
to the very people they were seeking to help. 

Our interest in the measure is limited to food distribution, and therefore, our 
objections are based solely upon knowledge of this field only. 

Our opposition to the measure is based upon the following reasoning: 

1. The proposed legislation is confusing and we find ourselves unable to 
properly interpret the meaning of the bills. 

2. We believe that compliance with such measures would lead to more 
problems and possibly unintentional violation of the existing antitrust laws 
and the Robinson-Patman Act. 

3. We believe the legislation would be impossible to police because the 
seller would not be in a position to police it and the Federal Trade Com- 
mission has not the desire to do so. 

4. The legislation puts on the seller the responsibility of determining the 
discount bracket, applicable to the buyer, but the seller, would be at the 
mercy of the buyers bookkeeping system and varying degrees of efficiency 
of buvers. 

5. It is generally recognized that the production and distribution of food 
in the United States is more efficient than anywhere else in the world. It 
takes a smaller proportion of the consumer’s income to supply their daily 
needs and wants of food than any other country in the world. We believe 
the proposed measures would tend to raise the cost of distribution, would 
encourage the formation of an additional function between the wholesaler 
and the manufacturer and encourage the formation of additional functional 
organization by already existing efficient distributors who now have no 
need for such additional function. 

Therefore, we honestly feel the proposed measures are confusing, impossible to 
properly interpret, impossible to police, contribute to higher rather than lower 
food prices and would disrupt the already established highly efficient system 
of food distribution. 

Secause of the above, this association’s membership believes small business in 
the food field would be hurt by the proposed legislation. 

We, therefore, find it necessary to file an official protest with your committee. 

Yours very truly, 

Ray O. HARB, 
Precutive Vice President, Cooperative Food Distributors of America. 
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SMALL BUSINESS ADMINISTRATION, 
Washington, D.C. 
Re H.R. 848; H.R. 927; H.R. 2788 ; H.R. 2868 ; and H.R. 4530. 


Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary 
House of Representatives, Washington, D.C. 

DEAR Mr. CELLER: Further reference is made to your letters of February 26, 
and May 29, 1959, requesting my views on the captioned bills, which contain 
identical proposals to amend the Robinson-Patman Act. 

Under existing law a supplier may, at least in the absence of special circum. 
stances, follow a single-price policy for all his buyers, regardless of their status 
in the distribution system as jobbers, wholesalers, or retailers. He may, and 
commonly does, sell to chain stores at no higher price than he charges whole. 
salers. The damaging effect of this practice on small retailers who must depend 
upon a wholesaler is obvious. The price they pay for the goods is higher, in the 
amount of the wholesaler’s markup, than that paid by the chains with whom 
they compete. 

We have given a good deal of thought to the possibility of devising legislation 
which, while respecting the interests of small suppliers, would remedy or at 
least alleviate this situation. The difficulties involved in formulating a fair 
and workable rule for the purpose, however, are illustrated by the captioned 
bills. As I understand them they require a supplier, who sells to large retailers 
as well as wholesalers, to grant the latter class of distributors price differen- 
tials in amounts “reasonably calculated” to enable the customers of the latter 
to compete with such large retailers. 

The only way in which a supplier could assure that he is in compliance with 
this rule would be to grant his wholesalers a discount in the amount of the 
markup they normally take on resales to retailers. In this manner the latter 
would, unless the wholesalers pocketed all or part of the differentials, obtain 
the goods at the same price as large retailers who purchase directly from him. 
Presumably, the supplier would have to police his distribution lines and see to it 
that the full benefits of his pricing system reached the customers of the whole- 
salers. 

Any discount representing less than the full amount of the normal wholesaler 
markup would raise a compliance question since such a differential would lead 
to a price disadvantage for retailers purchasing from wholesalers, thereby 
hampering their ability to compete with retailers purchasing from the supplier. 
How great this disadvantage must be in any given case, before competition 
between the two classes of retailers is sufficiently affected, would depend upon 
all the circumstances. Thus the adequacy of all partial price concessions would 
be in doubt. In this broad gray area there would be endless confusion and 
litigation. 

The problem is further complicated by quantity discounts. In order to attract 
large orders, it is customary and legitimate to offer special price concessions 
for purchases which, by their size, effect savings in the cost of manufacture, 
sale, or delivery. The principal beneficiaries of such offers are chain buyers. 
Their procurement methods frequently enable them to obtain discounts for 
which small wholesalers cannot qualify. In such cases, they are obtaining the 
goods at lower prices than the wholesalers. If the captioned bills are enacted, 
a supplier could not permit this disparity to exist. The dilemma is obvious. He 
could not refuse quantity discounts, lest he lose his most important customers. 
On the other hand, he could not grant them without giving equivalent allow- 
ances to wholesalers whose purchasing methods did not effect the cost savings 
represented by the discounts. The resulting losses would have to come out of 
his profits, if any. 

Viewed from the standpoint of small suppliers, the captioned bills are entirely 
unrealistic. Most of these concerns are presently operating so close to the 
margin that compliance would be impossible. Few, if any at all, could lift them- 
selves above controversy by offering discounts in the full amount of normal 
wholesaler markup. In my opinion, the rule embodied in the bills would, in 
many instances, be ruinous to this vital segment of small business. 

Furthermore, I am not at all satisfied that the proposal would benefit small 
distributors. Indeed its enactment might do them positive harm in some prod- 
uct lines. A manufacturer who does not consider multiple retail outlets essen- 
tial to the achievement of his highest market potential, might very well prefer 
to discontinue his business with wholesalers rather than pay them the subsidy 
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called for by these bills. Such an election to deal solely with large retailers 
would result in the elimination of all his small distributors, wholesalers, and 
retailers alike. 
For the foregoing reasons, I do not favor the enactment of any of the 
captioned bills. 
The Bureau of the Budget has no objection to the submission of this report. 
Sincerely yours, 
WENDELL B. BARNES, Administrator. 


PITTSBURGH PAINT, VARNISH & LACQUER ASSOCIATION, 
Pittsburgh, Pa., July 14, 1959. 
Re H.R. 848, H.R. 927, H.R. 2868, H.R. 2788, and H. R. 4530 
Mr. EMANUEL CELLER, 
Chairman, House Office Building, Washington, D.C. 


DEAR CONGRESSMAN: It is the opinion of the members of this association that 
the captioned bills providing for mandatory functional discecunts (H.R. 848) 
and similar bills can only create hardship and confusion with no corresponding 
benefit to the industry or its customers—the public. We also feel that the ill 
effects will be felt to a greater extent by the smaller paint manufacturers and 
wholesalers and retailers. 

There are about 1,600 paint manufacturers from small to large in the United 
States, and we feel that the highly competitive method of distribution which 
has been developed naturally through the years provides satisfactory outlets 
for small manufacturers as well as large, a most ample choice of supply sources 
for wholesalers and dealers; and that the customers of the industry are well 
protected by a highly competitive system of distribution. 

Actually neither the paint manufacturer nor the wholesaler-retailer is in a 
position to administer a selling-buying setup in which neither can tell with any 
degree of accuracy what proportions of paint products sold and bought belong 
in each ultimate sales or use category. In the long run the law places the whole 
burden of enforcement on manufacturers in a way in which most of them are 
unable to function. It seems to us that the vast majority of smaller manufac 
turers, depending largely on wholesaler-dealer sales, would either have to go out 
of business or would become unwilling lawbreakers, through their inability to 
deal with the accounting-pricing problems created by these bills. We believe 
that all of the bills should be killed. 

Respectfully, 
STANLEY D. ROGALINER, President. 





